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= Mr. Nicholson alleges non-compliance with “_relimd pmvisi_&n: r:quiﬁ'ng
early and continuous public pnrlicipaiiun' without referencing the
sections of statute where those "related provisions” exist.
Legal Issue Number 14: | '
* Mr. Nicholson alleges violations of RCW 36,70A and RCW 43 21C, but
does not identify specific sections of those statutes that are alleged to be

i — — . :
L I — - I I P N

—
e

violated.

Legal issues 1, 3, 4, 8, and 14 fail to state a claim and should be dismissed with prejudice.

R v

2. Mr. Nicholson gencrally alleges that the City has not :mi:plicd
with the GMA or SEPA, but he fails to specify a City action that
caused the alleged violation, |

' The Board's regulations and Notice of Hearing required that ca;h of Mr. anhulson‘s
legal imu identify the specific City action that is alleged to vin!_a'l'c th# GMA. or SEPA.
Notice of Hearing, p. 4. accord WAC 242-02-2 10(2)(c). Nevertheless, several of Mr.
Ni:holﬁn'ﬁ issues fail to specify any action taken by the Ci_ly on November 24, 2003 as a

BENEEY

basis for alleged violations of law. All of the legal issues that fail to satisfy the essential
clement of idemtifying a reviewable City action should be dismissed with prejudice because
llléy do not state a claim.

Legal lssue Number 3:

* Mr. Nicholson broadly questions whether the City's comprehensive plan
satisfies certain requirements, but he makes no reference to any specific
action by the {fiiy (i.e. a plan amiendment ﬁnwcﬂ by the City on
November 24, 2003). '
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* M. Nicholson generally questions whether the City's comprehensive plan-
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fails to comply with GMA consistency requirements, but he makes no
reference to any specific action by the City (i ¢. a plan amendment
adopted by the City on November 24, 2003) |

Legal lssue Number 6:

* M. Nicholson broadly alleges that the "City Land usc element and
related development regulations” violate SEPA and the GMA, but the
iﬁue does not identify any specific City actions taken on Nuvunber 24,
2003, ' |

Legal Issue Number 7: |
* Mr. Nicholson alleges lha.l "the City amendments and regulations” violate
GMA goals, but the issue does not specify amendments or regulations
adopted on November 24, 2003 | |
Legal Issue Number 9:

* Mr. Nicholson questions the City's mﬁiplim:e with Washington law
when "the City purports to plan” under the GMA, but the im&: does not
identify a reviewable City action (i.¢. a City action taken on November
24,2003)

Legal Issue Number 10:

* Mr. Nicholson asks "[w]hether citizenry should be required to mitigate

21
22
23
24
25
26
27
28
29
30

Ss2sususpruge

transportation impacts after projects are complete” and alleges that "the

2

City has not adopted or implemented dm!ﬁpmcnt regulations that would

i
et - T

legaliy address mitigation of cumulative impacts * These questions and
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allegations refer to actions that the City could take in the future.! These

.

i gL

~ questions and allegations do not state a claim on the basis of actions
' acwally taken by the City (i.e. actions taken on November 24, 2003).
Legal lssue Number 11: '

* Mr. Nicholson asks whether City "development regulations” are non-

bl R R N

compliant "without change or amendment," but the issue does not allege

deficiencies in a specific development regulation adopted or amended on
November 24, 2003

Legal Issue Number 12:
* Mr. Nicholson asks whether the City's "development regulations and
comprehensive planning” fail to be guided by GMA goals, but the issue

does not allege deficiencies in a specific City action (i e. a development

-regulation or comprehensive plan provision adopted or amended on
November 24, 2003).

Legal Issue Number 14:
* Mr, Nicholson asks whether the City's "development regulations and
Comprehensive planning” violate or fail to comply with Washington law.
However, the issue does not allege deficiencies in a specific development

regulation or comprehensive plan provision adopted or amended on
November 24, 2003,

- "-.'.Eoi -

ol

! To the extent that Mr. Nicholson secks an advisory opinion on actions that the City could

take in the future, this issuc is not ripe for review. RCW 36.70.290(1) ("The Board shall not issuc
advisory opinions . .. ."), - |
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Legal Isyue Number 16:

* Mr. Nicholson asks the Board to order the City to (ke a new-minn to
amend existing regulations *regarding impact fee mitigation,” but he docs
not state a claim on the basis of a specific reviewable action taken by the
City (i e a City action adopting or amending regulations on November
24, 2003)?

Legal Issue Number 18:

e Mr. Nicholson claims that the City’s "development regulations™ mwst be

revised, but he does not allege a violation or legal requirement based ona

SO 0e =AW —

specific City action (i ¢. an action taken by the City on November 24,
2003).
Legal Issue Number 19:
«  Mr Nicholson asks whether the City's existing Comprehensive plan

should be amended to require "best available science,” but the issue does

not state a claim on the basis of a specific action by the City (ie an
action by the City on November 24, 2003)
Legal Issue Number 20: '
* Mr. Nicholson alleges violations of law based on stormwater regulations
that were not amended as part of the City's action on November 24, 2003

2 To the extent that Mr. Nicholson seeks an advisory oginion on actions that the City could
take in the future, this issue is not ripe for review. RCW 36.70.290(1) (*The Board shall not issuc

_Idviwyupininm- b )
Y1, |
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Lesﬂ_im 3,4,6,7,9, 10, 11, 12, 14, 16, 18,19, and 20 fail to state a claim and should be

dismissed with prejudice.

3. Mr. Nicholson alleges violations of the GMA or SEPA that cannot
‘be violated by City action.

Several of Mr. Nicholson's issues are based on sections of the GMA or SEPA that describe
legislative findings or prescribe standards for review by this Board. lssucs such as these do
not state a claim based on requirements or duties that apply to the City, Under these issucs
and statutes, there are no facts that Mr. Nicholson could allege and prove that would sustain
a claim against the City. The following legal issues should be dismissed because they
cannot possibly state a claim against the City:
Legal Issue Number 1:
« Mr. Nicholson states his issue by reference 10 RCW 36.70A.300 and
RCW 36.70A.302, which describe the Board's authority and discretion in
resolving appeals and providing cemedies. 1t is not possible for the City
1o violate these provisions of the GMA before the Board has even
completed review and reached a decision. _
Mr. Nicholson cites to RCW 36.70A. 130(b), which does not exist and
therefore cannot be violated by the City.
Mr. Nicholson references RCW 43.21C.030(1)(2)(2), which is essentially
a preamble to SEPA’s statutory provisions requiring specific decision-
making procedures. Itis impossible for the City to violate these
provisions of SEPA without alleged violations of the specific decision-
making requirements that follow in RCW 43.2 1C.030(2)(b)-(h) and other

provisions of SEPA.

PEAKINS COIE LLP
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Legal Issue Number §: |
* Mr Nicholson alleges that the Cily.hu violated the consistency

requirement of the GMA because the City's amendment of its
Comprehensive Plan is inconsistent with the meaning of the
C.nmprchum.ivc plan before it was amended. This allegation requh'e_i an
i_nterpmniun of the GMA that bans any amendment of comprehensive
plans because an amendment is, per se, inconsistent with the section of
the comprehensive plan that it amends. Mr. Nicholson cannot possible
state a claim that a cnmpreﬁ:nsive plan amendment is as per s¢ violation
of the GMA's consistency requirements.

Legal Issue Number 6:

*  Mr. Nicholson allcges a claim under RCW 36.70A.3201, which is the

standaid of review that applies to the Board. It would be impossible for
Mr. Nicholson to allege and prove facts showing that the City violated the
standard of review that is applied by the Board.
Mr. Nicholson alleges "the City land use clement and development
regulations® violate RCW 43 21C.020 and RCW 43 21C.030, but these
SEPA provisions govern the City's decision-making procedures. RCW
43.21C.020 and RCW 43 21C.030 do not provide substantive standards
‘or comprehensive planning and land use regulation. 1t is impossible for
the substance of the City's comprehensive plan and developmenl.
regulations to violate agisiun.mking procedures under SEPA.
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* M. Nicholson alleju violation of the procedural requirements of RCW
43.21€.020(1)(c), which does not contain procedural requirements that
can be violated by any action of the Cit y. e
Legal Issue Number 9:
* Mr Nicholson alleges a claim under RCW 36.70A. 130(b), which does
not exist and cannat be violated by the City. |
Legsl Issue Number 11:
* Mr Mi:hol:on alleges that the City's development regulations are non-
compliant with the requirements of RCW 36.70A.070, but that section of

CO®ENe UL -

—
bl

the GMA applies to comprehensive plans, not development regulations.
Therefore there is no set of l'ncli that Mr. Nicholson could prove to
support his claim, S |

N Nicholson cites to RCW 36.70A. 172, which applics when a
juﬁﬁinhn amends its critical area ordinances. In this case, the City did
not amend its critical area ordinances. ' .

* M. Nicholson cites to RCW 36,70A.172, which applies when a
jurisdiction amends its critical arca ordinances. In this case, the City did
not amend its critical area ordinances |

*  Mr. Nicholson elso alleges a violation of the requirements of RCW

- 36.70A.130(b), which does not exist and cannot be violated by the City.
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« Petitioner alleges violation of RCW 43.21C.020, which sets forth

legislative findings and ﬁblicie: It is impossible to prove that the City
acted in violation of this section of SEPA without alleging and proving
violations of more specific requirements of SEPA
Legal issucs 1, 5,6, 8,9, 11, 17, 19, and 21 fail to state a claim and should be dismissed
with prejudice. |
4. Mr. Nicholson does not allege facts necessary to establish the
basic elements of alleged GMA violations.

For several issues, Mr. Nicholson fails to ul!ég: facts that are essential to support
alieged vihlu_inm of the GMA  This is particularly the case for Mr. Nicholson's issues
alleging failure to be guided by the planning goals of the GMA. Under RCAW 36.70A 020,
the f:ily'; cnmpmhefaiwe pllnnning and development rﬁgulnlinni are guided by 13 goals.
The goals ﬁhould be consideted by the City, but the statutory goals do not mqﬁih: a specific
outcome in City decision making '

© Tostate a claim under RCW 3670 020, Mr, Nicholson must allege that the City
failed to even consider a relevant goal or took action that dirc_clly cnnﬂi:ﬁ with a planning
goal. See. e, Manke Lumber Co., Inc v Central Puget Sound Growth Management
Hearings Board, 113 Wn App 615, 627-28, 53 P.3d 1011 (2002), Gutschmidt v. City of
Mercer Island, CPSGMHB, Case No 92-3-0006 (1993). Mr. Nicholson's issu<s do not
allege that the City failed to consider planning goals. Rather, Mr. Niﬁhblsun'i issucs
acknowledge that the City considered GMA planning goals before taking action with which
Mr. Nicholson simply disagrees. Mr. Nicholon's objection to the City's balancing of the
GMA goals does not state a claim for violation of the GMA. The Board should dismiss for
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failure to state a claim those issues that allege a failure to be "guided® by planning goals,

1
i without a more speciiic allegation that the City failed to even consider a GMA goal or acted
; in direct contravention of 8 goal Issues that fail to state a claim are:
'-5; Legal Issue Number 2:
; * Petitioner alleges failure to be guided by the certain planning goals listed
:l in RCW 36.70A.020, but does not allege a failure to consider such
:i planning goals and does not allege a viclation of the goals,
;; Legal Issue Number 7:
:l-:: » Petitioner alleges that the City failed to be guided by the planning goals
:g of RCW 36.70A.020(5),(10), and (11) because the City defended the
-i? adequacy of its EIS against Mr. Nicholson's appeal of the i21S to the City
gi Hearing Examiner,
;:; Legal Issue Number 8:
i * Petitioner alleges that the City failed to be guided by the planning goals
§§ of RCW 36.70A.020(10) and (11) because the City defended the
g? adequacy of its EIS against Mr. Nicholson's appeal of the EIS to the City
ﬁ Hearing Examiner.
:3!: Legal Issue Number 9:
i? * Petitioner alleges failure to be guided by planning goal 12 of RCW
;'g 36 70A.020(12) because the City has not yet taken an action that could be

40
41 guided by GMA goal 12
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Legal Issue Number 12:

*Petitioner alleges failure to be guided by planning goal 12 of RCW

36.70A 020(12) because the City has not yet taken an action that could be
guided by GMA goal 12
Legal Issu¢ Number 13:
* Petitioner alleges failure (0 be guided by certain planning goals of RCW
36.70A.020, but he does not allege that the City failed to consider those

=0 - JE NN W PR S PR -
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goals.
Legal Issue Number 20:
. h‘l:. Nicholson alleges failure to be guided by planning goal 10 of RCW
36.70A.020(10) because the City has not yet taken an action that could be
guided by GMA goal 10,
Legal Issue Number 21
* Mr. Nicholson alleges failure to be guided by planning goals 10 and 11 of
RCW 36.70A.020(10) and (1 1) because the City did not follow the

ERENEEPNNNE T s

wishes expressed in Mr. Nicholson's comments.

Issues 2, 7, 8, 9, 12, 13, 20, and 21 fail 10 state a claim under the GMA's goals and should be

b R R

dismissed with prejudice

sa

D.  Issues1,3,6,8,9,10,11,12, 14, 16, 18, 19, and 21 Raise Claims Under
SEPA That Are Not Ripe for Review.

Although the Board has jurisdiction over claims arising under SEPA, SEPA also
requires exhaustion of administrative appeals before the City. RCW 43 21C.075(4); WAC

197-11-680(3)c), CLEAN v_City of Spokane, 133 Wn 2d 455, 464-65, 947 P 2d 1169
(1997). Mr. Nicholson's PFR, the Board's Notice of Hearing, and the Board's Prehearing
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i | Order all acknowledge that Mr. Nicholson has not yet exhausted his SEPA appeal before the i
2 . !
3 | City The Board has assured Mr. Nicholson that he will be provided the opportunity to PR
4 [t
s | allege SEPA claims after the City has taken final action on his pending SEPA appeal. T o
% P
7 | Prehearing Order p.3. Until then, Mr. Nicholson's issues arising under SEPA are not ripe for !
8 TS : S
| g | review and should be dismissed without prejudice. If not dismissed with prejudice for
: 10
1 11 | reasons set forth above, the following issues arising under SEPA should be dismissed.
i 12
51 13 Legal Issue Number 1:
: 14 :
1; 1S *  Alleging violation of RCW 43 21C.030(12Xa)
: 16
: 17 Legal Issue Number 3:
I8
i 19 = Alleging violation of RCW 43 21C.030.
' 20
1 71 Lepal Issue Nuinher 6:
*
; { 23 | *  Alleging violation of RCW 43 21C.020 and RCW 43.21C.0]0
24
' ] 2 Legal Issue Number 8:
5 26 | BT
i 27 | * Alleging violation of RCW 43 21C.020(1 Xc)
, iq Legnl Issue Number 9: }
| e .
% 1 *  Alleging violation of RCW 43.21C 030
32
’ 13 Legal Issue Number 10:
2 : T :
' : 15 * Questioning the adequacy of the EIS and mitigation of cumulative
36
| 37 impacts.
J I8
1 19 Legal Issue Number 11:
J
40
41 * Alleging violation of RCW 43.21C.020(1 Xc).
12
13 Legal "ssue Number 12:
| 44
‘ 45 * Alleging violation of RCW 43 21C 030
' a6
-1 47 :
|
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. Allcging'#iulllinn of RCW 43 .21C.
Legal Issue Number 16:
= Alleging violation of RCW 43 21C 030,
Legal issue Number 18:
*  Alleging violation of RCW 43 21C.030.
Legal Issue Number 19:
* Alleging violation of RCW 43 21C.020(2)
Legal issue Number 21:
*  Alleging violation of RCW 43.21C 020( 1 {a)b)(c).
All claims arising under SEPA should be dismissed without prejudice.

E.  The Board Should Require A More Definite Statement of Any
Remaining Issues., '

WAC 242¥ﬂ2-260(2) and CR 12(¢) provi:ie that the Board ma+ gnnt a motion (o

prnvi_dﬁ a more definite statement if a pleading is so vague or ambiguous that a party cannot

reasonably be required to frame a responsive pleading, or if more particularity in that
pleading will further the efficient and economical disposition of the action

For the reasons described in this mation, the Board's effective and efficient review in
this appeal will be frustrated nnless Mr Nicholson satisfies his burden to concisely define
the issues for review. Should the Board decide against dismissal of all of the issues in this
appeal, the Board should order Mr. Nicholson to clearly restate any remlin_ir.g issues in

conjunction with a motion to amend the PFR.
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VL. CONCLUSION AND PROPOSED ORDER
For the reasons sa: £2eth above, Boeing respectfully requests that all of Mr.
Nicholson's issues be dismissed with prejudice. For any surviving issucs, claims under
SEPA should be dismissed without prejudice. Finally, for any remaining issues, Mr.
Nicholson should be required to provide a more definite statement of each issue. A
proposed order is submitted with the Presiding Officer’s wn:hng copy of this motion.
 RESPECTFULLY SUBMITTED this 15th day of March, 2004.

PEWIE LLP QI, _
By &- '
Galkh G. Schuler, WSBA #25158

Tia Brotherton Heim, WSBA #31802
Autorneys for The Boeing Company
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Claim Claim Claim
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) On March 15, 20-04.lch-uscd mhﬁuﬁed ﬁ|mn counsel ﬁ'f_rmd.-nllhc iddrﬁ_s
sated below, via the method ofservice indicated, a true and corret copy of the following
documents: Motion to Di:nllin. i’u.tpowd Order. = ' | |

Mr. Brad Nicholson Via hand delivery ;
2300 NE 28" Strect Via U'S Mail, Ist Class, Postage Prepai
Renton, WA 98056 Via Overnight Delivery d |
' Via Facsimile g
Via Email

Mr. Larry Warren Via hand delivery
City Auorney ' - ViaUS Mail, 1st Class, Postage Prepaid
P.O. Box 626 - - Via Overnight Delivery e
Renton, WA 98057 Via Facsimile

Via Email
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1 .ccnil')r under penalty of perjury under the laws of the State of Wa;hinglnn and the

United States that the I‘ﬁrr:gning is true and correct.
DATED at Seattle, Washington, this 15" day Mﬁz

Galen(s. Schuler, WSBA# 25158
Attorneys for the Boeing Company
Perkins Coie LLP .

1201 Third Avenue, Suite 4800
Scattle, WA 98101-3099
Telephone. 206-359-8442

Fax: 206-359-9442

E-mail- gschuler@perkinscoie com
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PRESIDING OFFICER BRUCE C. LAING
- Hearing Date: June 3, 2004
Hearing Time: 10.00 am,
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CENTRAL PUGET SOUND
GROWTH MANAGEMENT HEARINGS BOARD
- STATE OF WASHINGTON

BRAD NICHOLSON, NO. 04-3-0004

Petitioner,  ORDER GRANTING BOEING'S
MOTION TO DISMISS

[PROPOSED)]

V.
CITY OF RENTON,
Respondent,
And
THE BOEING COMPANY,

Respondent-Intervenor.

18
9
20
2
22
23
24
25
26
27
28
29
30
31
2
33
M
35
36
N
38
39
40
41

‘T'he Central Puget Sound Growth Management Hearings Board, having considered
the motion to dismiss of intervenor-respondent, the Boeing Company (*Bocing”), the Petition
for Review initiating this mater, the Petitioner's Board Requested Restatement of Issues filed

ORDER GRANTING DEFENDANT'S ' PERKINS COIE 1L
MOTION TO DISMISS - | - 1201 Third Avenue, Suite 4800
[0)003-0) 75/51K040620 291 | Scaitle, Washington 98101-3099
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in suppo

itis hercby

and it is further

ORDERED that B

4

ISMISS

's mottmntod

ocing

be is hereby GRANTED

ORDERED that each of the issues listed in Petitioner's Restatement of Issues and the

ssed u follows | |
Issues 1, 3.9, 11, 12, and 18 are dismissed with prejudice for lack of subject

.
¥

ismi

Order be d

earing

Board's Pre-11

A

matter jurisdiction

ismissed with

Issues 3,4,6,7,9, 11,12, 14,15, 16, 17, 18, 19, and 20 arc d

prejudice bcciusc they assert claims that are barred by the statute of limimiun;.

Issues 1,2,3,4,5,6,7,8,9, 10, 11,12, 13,14, 15, 16, 17, 18, 19, 20, and

21 are dismissed _ﬁri-lh prejudice for fuilure to state a claim,

Act are dismissed

ing under the State Environmental Policy

All

D.

issucs aris

“without prejudice.

DATED this

Presiding Officer

PERKINS{COIE Ly

WSBA #25158

Tia Brotherton Heim, WSBA #31802
“Attorneys for The Boeing Company

Galén G. Schuler,

PERKINS COIE L1r
1201 Third Avenue, Suite 4800
Scattle, Washington 98101-3099
(206) S83-8888

ER GRANTING DEFENDANT'S

MOTION TO DISMISS - 2
(0300101 THSTH040620 391
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' BEFURE THE CENTRAL PUGET SOUND
GROWTH MANAGEMENT WEARINGS BOARD
IN AND FOR THE STATE OF WASHINGTON

In the matter ccncerning purported
comprehensive planning, development
regulations, and roning enactpents
and amendments of the City of
Reaton: LA

Case No. 04-03-0004

PETITIONER'S RESPONSE and

BRIEF TO DISPOSITIVE MOTIONS
Brad Micholscn, & citizon of the FOR DISMISSAL :
t‘_."l ty of Renton:

Petitioner,
¥

(city of Rentonm, s State of
washington Municipal Corporation:

Respondent,

The Boeing Company, owning and
operating a commercial airplane
manufacturing plant on land zoned
Industrial Heavy in the City of
Renton: -

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Intervener.

mmmmmﬂmmmnﬁmnmm-
Mr. Bruce Laing, Preniding Officer

Joseph W. Tovar, Adminiatrative Chairman
Mr. Edward G. McGuire, Board Member

ul Bulumih Karleson, A#inin:rn:lv: officer

peritioner Responge krief - 1 il mioheiaen
2100 N.E.20'St.
Fenton, Wa. 90056
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Ml m. the Petitioner, Brad Hichohnn u:nrﬂiﬁg to the lf:illduii tor

l:hau_pimo_dlng-: for want of community and consistency; hu-_llth; _-utur.r.
gluirﬂ"ﬁlﬁrn. morslity; ‘economic and social environmental qua'llr.r. and
for want of fulfillment of the purposen and ubjictivnl, common ﬁu::. and

ipm::l!i: directiven of r.!l'n Laws of the State of Huhiugtun and its Orowth

Management Act (GMA) (the act);
And hereby does present this response and brief upon the record and unto

mr:iul'utnrq thio Board according to established schedule;

INTRCDUCTION
If the City or Proponent had glven notice or leave for Petitioner or
Citizens to -hw: knowledge of the actual amendments that were to be adopted,

the issues may have been simpler for t.hu.puhlic and the Board to comprehend.

Nowhere in l:h_n" EIS performed, the ordinanceo adopted, or for that matter
anywhere in the record that had been created before the City in these

proceedings, has it been mentioned that the Comprehensive Plan had been
amended to include language that would discaurage the aperatign of

sybject properfy. That Comprehenaive Planning and development regulation is

now at isnue, that i precisely what they have done. The above is exactly
what has now happened.' Why did the City or Proponent not answer or state in
a reply that they would change the inconsistency? It is clear that the

answer to that guestion in because they had not yet decided to do so. And

! tiee conflicting and inconsistent exhibite located at exnibit 5.4)

l_'»'u:.iunnrr Regspongse brief - 2 Brad Nicholson

2300 N.E.20°Se.
Renton, Wa. 9825¢
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.h:élﬁli_:hiy'ﬁﬁﬂ subatantially and unlawfully intend to exclude

iiﬁgflq:uring'ln& industrial production from anduﬁrngqnent.

(that icti#n that wan rﬁ:anmnndnd'ur articulated nowhere in the
prycntdingil, becomes more clear. ..fter seeing the resolutions ldnﬁted and
the CPP adcpted regarding econcmic development, we can all be quitu
surprised at the choice, and that includes the Board.? Not until after the
drafting of the PFR and the initi{al hearing, did Petitioner receive a
mailing and notice of the amendment to the Economic development elements. 1
suspected that was their intent, but never knew that it would be implemented
in that manner, thlf is, without prior notice and blatantly contrary to the
CPP.

What has now occurred is that in an sttempt to ru:ancile.intcrnal local

consistency requirements, the City hus now adopted languirge discouraging the

manufacturing and industry on the site. These actions and plans create and

present the Board with a material and factual trilemma, with inability to
place _lﬁhu rezone in a position that can be harmonized with the substantial
interests of the ﬁuhlic. the CPP, or goals of the GMA. I ccntended that the
consistency reqguirements extend and apply to Local, Regicnal, and State
goals. Had the Proponent and Staff chcsen to demonstrate that th§ public
intarest would be served by the proposal, and had properly discuseed the

procedure and probable adverse economic and social impacts that would occur

as a result of the dirn:t impact of the proposal according to EIS
requirements, the substantive result might have been different, but they

have not, and inst2ad must now litigate upon uncontroverted facts, and while

? Evidence in exhibit 5.11) {s to the centrary

retiticner Response brief - 3 Brad Nichslson
2360 M.E.28'5¢.

Renton, Wa. 9205€




lﬁnhlng'n: uwﬁry angle for a tlchﬁicllity to surface, tnlﬂnlhlt:ﬂ;lnlllil of

liﬁkul'rylnuﬁina-lnd inglcal. suleteatial factual material. It s s»l that

ptrategy unuld lpﬁuur; ecpecially in the light of the p}nlunt_nnnd £§r

quality employment to sustain the high_ggﬁlisr of life that lll-#lti:eq!

have a right to pursue. They have not besn able to convert any of the facte

outlined in the EIS, that I have raised from the very outset of these
proceedings. And p:rnununtlcunniltunuy requirements of City planning under
1i.ﬁﬁn.01u f:qulru consistency with CPP and SEPA too, as well -l'gunnfnl
laws that are applicable to it under relevant provisions of law, and as will
be further explained in this brief. It requires consistency with the entire
act’, Large ical& high intensity urban development on that site would cause
huge amounts of unmitigated transportation difficulty, water pollution that
they purport to dtichirgu through 16 untreated ptorm water outfalls and a
éunvuynﬁcu and discharge into John's Creek and Lake Hilhingtﬁn. ap

reiterated herein.

’ 36.70A.040 RCW

Peticioner Recponee brief - & Brad Mickolsen

2300 N.B.20'5L.
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Petitioner presents this response and brief, and now hereby reduced;

Ty rrery

;zu@:’iuly and lawfully proving this posturs to be juct and in favor of

Sy

":1‘1

'thn-ytilii;n lﬁr-nuviiu'hertin; with di-cuilinn inﬂ review, toutilntd;_
ﬂfnqn?trgind. lnh.cpg;ntlr pfpvﬁn:ﬁn be right and just herein) gnd_haruln.
-uh:qﬁuigt;y dilEﬂIlll each nuﬁjncf. hnw'eiﬁh 1-iu§ ie relﬁtud Eo

ﬁnu-cp-plilnca ﬁigh tﬁl GMA ;nd:hnpn; and of qﬁuz:p. the just ﬁnﬁ lngli and

lawful reasoning and citations and excerpts of Washington Laws that the

Bnltd_:nd Parties should bﬁ-ln legal :nncutrunun with in order to sustain
the request for relief; and that munt h-'lppliud in order to junti!y
Itht.ruliut that 1l-t=qﬁ§i:pd in the Petition for Review under Washington

{Laws and the GMA and SEPA‘.

wa by

rEn s f

¢ petition for Review, January 22, 2004 °

Brad Micholson
2300 N.E.28'5¢.,
Renton, Wa. 28054
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1. standard of Review and burden of proof

11. 'addgtlﬁnil Statement of Insues

I11. List of Exhibits ( tahbed in order )

Iv. Suh-t-ntlvi'lnd Procedural 1liﬁ-l applicable to Review of Issuesn

V.  Substantial, undi-ggted, and ugcuu:gggggggd Material Fact

vVi. n!ggﬁent;uiﬁh citationn

VIiI. cn‘ﬂ:luﬂlnl‘!

Petitioner Response brief - ¢
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M Nnmt to .le .:u.":u_a.'.:izo'. cﬁrnhﬁnlﬁn ﬁhni and dwilobun;
ﬁqﬁigttﬁm. and. imnn:h;nt_-' thu_;.ar.u. (if adopted .Plll'ﬂlll;'t.t. l:'u. the Au:l_.l'_' -nra
ﬁrt-ﬁmd-'u;ﬂid .upnn.ld.u:ption.. The Iiutdnn ia on .t.hu Pnt_:.i.l::lunu'r to dtﬁun:_trlt-
th’l-l any nul-:.il._m:. 'flklﬁ by l-_:'h--'re_lpondlnl: :.)-urin_dicti_un 1l. not in-:mlhﬁc:
uith tl.w' Ju:t :-_t"_hav: ll;i'udy prﬁnﬁ the actions to be in error :nd_-uul_:l:ide
the legitimate ﬂhjljﬂl:.i-\l-'lll of the lét. 1 will again nnd.hn.'-ln satisfy the
required burdm'-ntz prnu.l! in &uﬁnltut!ng uuilu_'tulnq" of :ﬁal_r actions and
their purported ruugirig. (the ictinn of r:inniﬁg may not be pmlumcd valid)
|.lnr.l the burden reats with the Proponents {Intervenors) ; |

As ml;lﬁﬁ herein, thﬁy' have not catisfied their burden.

B) No p?i-mtion uwr_lng'ruomlug exista.’ This foregoing requirement has

become irrelevant because petitioner has, and will again demonastrate and

zoning in ﬂuhticﬁ' of applicable lawsn.®

C) The Board nMId ﬂr-:d compliance with :hu_ Ml:_._ unless it dn'_t.emlnn that
the ﬁitr l:tiqnl are rclearly erroneous in view of the entire ﬁcﬂd before
the Board in 1ligh. of the goals and uquh:mntn of the GMA.*" (RCW

38.70A.320)

This is the standard th.it ir adhered to in thin b-riﬁ!.

* gedofield w. Spokcne County, 96 Wn. App. 581 (1999)

* Eahiibit numoer 3, Patition for Review

|

petiticner Responce brief - 1 prad Nieholson
2)00 N.E.20'5¢.
Kenton, Wa, #5054

prove herein that the actions 'mn-titut:u arbitrary oend capricious spot
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An arbitrary and ::np-ric.luun spot zoning io a clear and c;)gcnt u:rnr..’

Under uhn.t uubnuntili evlduncg vtandard, there must be a oufficient quantum
of uvidﬁnce cnnuinﬁd within: the record o persuade a fuuum_hlu person that
the declared premil& ip t.rut.'. I will again demonstrate that the quantus of

evidence indicatep that (t lo not the plan or will of the people, nor the

objective of our State Laws, to perform such unnecessary comprehensive

p'lnnn-iug and to implement such arbitrary and capricious meapures.’

A remand or declaration of invalidity should now ensue.

For the -erd to find the City‘'s actions clearly erroneous, the Board must
be *left with the firm and definite conviction that a mistake has been
made.”'" The Board, after reviewing this briefing and other evidence

according to Washington Laws, will be left with such a conviction.

; %

X ' : et
Purguant to RCW 36.70A.3201 the Board should grant deference to the City in - e

A
-
it

o

5y
il
FE
g

how it plnnl for growth, only if It {e conpistent with the goals and

requirements of the GMA. Additionally, as our State Supreme Court hac

:-: J‘?‘ L

otated,

*Local discretion in bounded by the goals and requirements of the GMA.-"

' *A rezoning action taken without the suppert of required nubstantial evidence ia
arbitrary and capricious” see, Parkrid at al, Res ents, v. The City of Seatcle
ot al, Appellants. 89 Wn.2d 454, 573 P.2d 159, and, "An arbitrary and capricious
action is clearly erroncous* sce, Morway Nill Preservation & Protection Association v.
King County Council, 87 Wn.2d 267, 274, 552 P.2d €74 (19761}

' wilson v. Employment Sec. Dap't. 87 Wn. App. 197, 201, %40 P.2d 263 (1997) (citing
Penick v. Esployment Sec. Dep‘t, B2 Mn. App. 30, 17, 917 ¥.2d 136, review denied, 130
Wn.2d 1004, 925 P.2d 989 (1%9¢))

oM

-

gl W e ]
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e - o
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'l::‘.f.'.

' Comment Letter number 13; Response to comment l!l’.tnl_: 1); Final draft Boeing
Comprehenaive Plan and rezone Envircnmental Impact Statement.

3 .' : =r;-

'* pep't of Ecology v. PUD 1, 121 Kn.2d 179, 201 (158)) -

\'! ging County v. Central Puget Sound Growth Mrnagement Hearing Board,
142 Wn.2d 543, %6l

Petitioner Responme brief - 8 Brad Nicholesn

2300 M.E.2E'SE.
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Purth-r;_ nur-'cburtl of Law  have

Btated,
notwithatanding the

'Cbniiutunt. ﬁith Law,
‘deference* language of acu-:c.7on.12n1.
‘fhullﬁlfd'acti'prnparly when {t foregoen

the act~ B

Where a local ordinance cannot be harmon{zed wit

Btatute Prevailg.

the EIS mupt pfalént decinmion makerg with

a ru.nnnuhly thorough discunsion of

the probable significant

adverge impictl
associated with the proposal.

btatement ig a question of law that

the administratjive level and by the

The legal adequacy of an environmenta) impact

Btatement ig tested
under the rule

of reason. Under the rule of reason,

an environmental impace
Gtatement g adequate enly if ¢ Providea a re

the

signiticane aspects

o r Poine Associacion v, Thurston Coun + No. 26425-1.11
Div. 11, September 14, 2001),

108 ¥n. App. 420 (2o001),
" prewt . MASON COUNTY, 94 Wn. App.
=" _couwTy, 9

lnﬂrhunmu-un
2300 N.E.28'5e,
Kenton, wa. _ﬂﬂi‘

Mipee
-
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propoved activity nnd'prnuuncn sufficient informatjon to allow the
governmental decision-makers to make an Informed and reasoning decision."

Arbitrary and capricious actions are generally defined by law to be willful

and unreasoning actiong taken in disregard of facts and circumstanceg'

A finding in Elulrly eérroneous when, even if there is evidence to gupport it,
the reviewing body on the entire evidence of record, is left with Ehu
definite and firm conviction that a mistake has been committed.! It must

equally apply to all.!*

'Y XIRWIT CONSTRUCTION GROUP INC., KT AL., Appellanta, v. CLARK COUNTY, ET AL..,

Respondents [Noo. 18667-5-11; 18781-7-11. Division Two. August 16, 1996.] @) Wn. A.pp

"*The fact that the disjunctive “ors i used in the firet part of the statute

: % shows that acting either arbitrarily or capriciously will create a cause of

oy ﬁ_ﬁ!ﬂ!ﬁ Sy (o action® Luthsran day care v. Snohomish Coun « 11% Wn, 2d. 91. gee also,

Sy LR s R Carledn v. Neaux Arts Village, 41 Wn. App. 402, 70¢ P.2d 663 An sduinistrative

: ’Fﬁﬁﬁ* Ao R decision is arbitrary and capriclous if it i willtul, unreascning, and made without
consideration and in disregard of the facts and circumstances,

" Norway Rill Preservation & Protection Asa's v. King County Council, 87 Mn.2d 267,
274, 552 P.2d €74 (1976)).

"The United States Bupreme court specifically decided that police regulations were
subject to the equal protection clause of the fourteenth amendment in Atchison, Topeka
& Santa Fe R.R. Co. v. Vosburgp, 238 U.8, 5¢, 59 L.Ed. 1199, )% S5.Ct. 675. The reamcns
for that conclusion were stated as follows,

*But we cannot at all agree that a police regulation is not, like any other law,
subject to the equal protection clause of the Fourteenth Arendment . '

"The constituticnal guaranty entitles all perscns and corporations within the
jurisdiction of the State to the protection of equal laws, in this an in other
departments of government. *It does not prevent classification, but does require that
clansification shall be reascnable, not arbitrary, and that it shall rest upen
distinctions having a fair and substantial relacion to the objoct sought to be
accoeplished by the legislation®. :

Petitioner Response brief - 10 Brad Richolson

2300 K.x.2w'se.
Renton, Wa, 3p0SE
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Seibels

1. 1s the h:&uit-j-;ui_hiti'thnt.u;l'purtur-nd relevant to these actions

e
!

leglllyldtq\utgp A s Vo dea RN SR L
2. Are the ?ﬂi'ﬁﬁl_nni_ used for the discusaion of transportatfon impacts

based upou unreascnable or erroneous flltl‘-ﬁ.ll_.' of tripu?
3. _.\ri_'_th-. _iqép'm:u ;n'-'ulm specien m:dirinttﬂ. or were ghny_hucd upon

m-wﬂm that were not analyzed according to BIS or Best Available

| Science nqu.i ;‘tﬁent_n"r

Nrad Micholsan
SJO0 R.E.28'5¢E.

Renton, Na. 98056




111, LIev oy mxwrmyrs .

2) Mearing Examiner limiting order (included with Petition for Review)

3) Copy ot 61 page (ipo -mu:t:{an and brief filed with City He-n"._ing:- Exaniner =

iiﬁ;luded ;lr.h Pnt.lt.lqn. .[ﬁr' lwlth _
4) .C_'ehj_'ﬁff.ciwl Eqnprnlimiﬁ plan néé@: g:lwelﬁm&ﬁt nlqnunr.. Hn:h;lﬁ_ﬁﬂ_
Hith Petitlion f;r_ I:'ltﬂ.ewl_ | | 7 | - '
S.IIL .hhlb-it_l‘ l:;l'ahﬁd_'tm:- t.l;ll.l.-hl‘i.ﬂ'f (tabbed i-l:'rntirred to u 5.1 thru 5.12)
5.1.1 cur" capltil.uéi'u_.tlzen element (tabbed 1) | - I.
;.._2_1 .I.et_tu_r-a-r! Hr Lgrﬁr ﬁlrreﬁ dal:u_d January 22, :ﬁnl. {t.ahhéd !I 7
w City of llem:h:_:.n.rdl.nm'u IH:.’II g

5.38) cltr n! Hﬂl.'lt-.ﬂl_'l; .n'r:dipipgu ﬁs:un

5.4) Two .ﬁqmibgml_hc'l ﬁqvnl_mnt' elemento

3_._51 Plfhﬁ_l_ﬂﬁ cmiuion _';attnr'dqtud Ilﬂvﬂll_lhtl_r- 19, -_zFlt_iJ

5.6) cop} q_f cu:;,r web ﬁagn

_!:c_:__'.ﬂ ch:r ;t.lle.nt.pﬁ Policy !qr} Protection of Salmonid Sn:itl

5.8) Three l:l:lppingl.'n cunéur-rnlug opecien extinction) (1 :.runcn.rning -

p—

regional planning error similar t.ﬁ here) (one concerning massive puhl_lr.f

subnidien)

5.9) Resolution Ko. 3641

5.10) Paccar, Boeing, and Boeing Realty comment City ulnutei_
i-_!_‘.jl Copy of Resolution #3641

5.12 f Hearing Exami El1S d i
) Copy of Hearing miner EIS decipien

. _ i S
Pﬂtlt..i.aner Responoe brief 12. Brad Nichslparn
2300 N.E.2D'St.

Renton, Wa. PEOSE

11 f:lr.y Hihutnlpz' t;lé’pi;lntq' of ordinances (included m;n-mtl;m;:;r_ﬁ; uq?iﬁ}_ 4
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e RN T e SUDSTANTIVE AND PROCEDURAL 18sumg
The Parties and the CIt? should and must be trying to nhnnu#&gu product {ve,

aﬁd-uﬂjw;hifu harmony between man and the environment!® ‘And in Eﬁ&_ﬁth of the
offices lﬁdiixucutiﬁa leaderahip pﬁultlnnﬁ_rulevah: here and uljiuéhnrlt?.
thati are certain reoponsibilities that everyone that o 1nvﬁ;vnﬂ in this

action should dlrﬁldy_inhﬁrentlr know, and hold an paramount lnd'nacunllrr to

Qur success ind1tn carry out m.ndatﬁry'ullmuntl of Lawas ** It all encompanses
a gnod deal u_ﬁrm like I nrigtully-mund_nd. than just the financial goals

of the Proponent.?

' ROW 43.21C.010 Purposes. Qs ' - '
The purposes of this chapter are: (1) To declare o atate policy which will encourage
productive and unjaw:hla-hnrnnny between man and hia environment; (2) to promote
efforte which ¥ill prevent or eliminats damage 1o the environment and biosphere; (3)
and stimulate the health and welfare of ™n; and (4) to enrich the understanding of
the ecological syste=s and natural resources important to the state and nation. [1971
ex.s. ¢ 109 § 1.} ! ' ' '

oW 43.210.020 Legiglative ru:ognltlunl--ntclnrntinn--nrnpcﬁ-lhillty.

(1) The legislature, recognizing thar man depends on his biological and physical
surroundings for food, shelter, and other needs, and for cultural anrichment as well;
and recognizing further the pProfound jmpact of man's activity on the interrelaticns of
all components of the ratural environmment, particularly the profound intluences of
population growth, h!gh-d-nllty-urbnni:n:lan. industrial expanaion, resource
utilization and e:plnitltinn._lnd new and expanding technological advances and
Fecogaizing further the critical feporcance ©f restosing and maintaining envircamental
quality to the overall welfare and dovelopment of man, declares that {t is the
:untinﬁing’pulley of the state of Washington, in ccoperation with federal and local
governmentd, and other concerned public and private organizations, to use all
practicable means and measures. including financial and technical ascistance, in a
manner calculated tc: (a) Foster and promote the gencral welfare; (b) to create and
Iﬂintﬁln'cﬂnﬂitiﬂﬂl_Hnﬂlr:ﬂhlch man and nature can exist in productive harmony; and
(€) 1ulfill the social, economic, and ocher requirecents of present and future
generations of Washington citfzens. :

oy EIS letter ﬁumhat~131'ﬁ:

5

Birad Nicholson
2100 N.E.28'5¢.
Renton, Wa, sppsg
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They have not lived up to their responeibilities, and thie board has

jurisdiction because all Agencles of the State are to be consistent with
s'“'ﬁ'pﬁuﬂ“_ﬂ One provision of State Pulicfnhﬁqld nntr tlﬁurt «l_xnnthu'r."‘l'&r

:q'g_innn':_he_l'ii'r_ﬂ that v_lrv:.liﬁq&h demongtrate why it io lp-verf imitint‘.“ 'It__}..j

hag been very cl?i:jlr articulated by the legislature.™

#(2) In order to carry out the policy set forth in this chapter, it is the contir
responsibility of the state of Washington and all agencies of the state to use all
praccticable means, conslstent with cther ossential considerations of atate palicy, to
improve and coordinate plans, functions, programe, and resources to the end that the
state and its citizens may: J : HE Tt : B
(a) Fulfill che responaibilitien of each generation ap trustee of the environsent f{or
succeeding generations; i o . e

(b} Aspure for all people of Washington safe, healthful, productive, and aesthetically
and culturally pleasing surroundings; e Fiaes Patal :
(e} Attain the widest range of beneficial user of the environment without degradation,
rigk to.health or safety, or other undesirable and unintended consequences:

*) ROW J6.70A.010  Legislative firdings. | e
The legislature findn that uncoordinated and unplanned growth, together with a lack of
common goals expresoing the public's intereat in the consarvation and the wine use of
uu;'liriﬂl.. poee a threat to the environment, suatainable cconomic development, and the
health, safety, and high quality-of lite enjoyed by residente of thie mtate. It is in
the public {rcerest that citirens, comsunities, local governments, and the private
sector coopeiate and coordinate with one another in coeprehensive land use planaing.
Purther, the legisiature tinds that it is in the public intcrest that economic
dovelopment programs be shared with comrunities experiencing insufficient economic
growth. - ' ; AN S

5

:uj i"-:‘:l s

' RCW 43.31C.030  Guidelines for state agencien, local guvernments--Statements -
Reports--Advice- -Information. ; _ s e
The legielature suthorizes and directs that, to the fullest extent possible: (1) The
policies, regulaticna, and laws of the atate of Washington ahall be interpreted and
adainistered in accordance with the policies pet forth in thie chapter, and (2) all
branches of government of this state, including state agencles, municipal and public
corporationn, and countiee shall: it W |
fa) Vcilize a systemaric, interdisciplinary approach which will insure the integrated
use of the natural and social sclences and the environmental design arts in |ﬂlm:in_g'
and in decision making which may have an impact on mAn*E environment; AP Tl
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Encourage the involvement of citizens in

the planning process and ensure coordination between communities and jurisdictions to

reconcile conflicta,

Ensure that those public facilities and services

necensary to support development shall be adequate to serve rhe development at the

o
£
o
3
2
g
-
F:
o
£
3
g
v
F

Maintain and enhance natural resource-based

Hetain open space, enhance recreational opportunitles,

The property rights of landowners shall be protected

Encourage economic development throughout the state that is

conaistent with adopted comprehensive plans, promote economic opportunity for all
citizens of this state, eepecially for unemployed and for cisadvantaged persons,
promote the retention and expansion of exipting businesses and recruitmont of new

are outside of the act,’
busineasen, recognize regional differences impacting economic development

L

Private property shall not be taken for public use without just

compensation having been made.

Encourage efficient multimcdal transy rtation nystemsa that are

based on regional priorities and coordinated with county and city ccsmprehensive plans.

1
-

Reduce the inappropriate conversion of undeveloped land into

sprawling, low-denaity development.

Protect the environmant and enhance the state's high quality of

life, including air and water quality, and the availability of water,

£
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Encourage development in urban areas where adequate public

facilitien and services exist or can be provided in an efficient manner.
Applications for both ntate and local government permits should be

proceased in a timely and fair manner to ensure predictability.

Encourage the availability of affordable huusing to all economic
{8) MNatural resource industries.

ity and shall be used sxclusively for the purpose of guiding tho development of
segments of the population of this state, promote a variety of residential densitien

cooprehensive plans and development regulations:

Environmeat.

o
-

cocnserve fish and wildlife habitat, increase access to natura

growth, all within the capacitios of the state’'s natural resocurces, public services,
water, and deveiop parks and recreacion facilities.

and public facilitiesn.
time the development i{s available for occupancy and use without decreasing current

Encourage the conservation of productive forest lands and productive agricultural
sorvice levels belcw locally ertablished minimum standarda.

industries, including produccive timber, agricultural, and fisheries industries.
lands, and disccurage incompatible uses.

opportunities, and encourage growth in aream experiencing insufficient economic
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and housing types, and encourage preservation of existing housing stock.

from arbitrary and discriminatory acticns.
{11) Citizen participation and coordinaticn.

chioone to plan under ROW 36.70A.040.
(12) Public facilities and services.
Peciticner Rescponse brief - 15

(9) Open space and recreation.

{1) Urban growth,

{2) Reduce sprawl.

(3) Transportation.

(4) Housing.

{5) Econcmic developmént.
(6) Property righte.

(7) Permits.

{10}

pric

‘the Propanent and
** ROW 36.70A.020
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1t should be w:.rprr gr.jl@ir and cogent to all concerned that the purpounf. all

ot thuuprmuodlngl ':lrﬁ'tuf'pu_rpﬁl_m of the health, safety, gcm'_el_ﬂ_l.lﬁ_l_l_!un.;
.IIII“.I' -m“:-h_- ﬂ!thupuhlin." .:qn_ing c;rd_lnqﬁqcl and the ::nﬁtuﬂ;‘ #!;: their -.: |
l':.lbl}lf;'lt-lﬁm.'f tn t_.ht: mu. lnd this board are _él_lll_l'ﬂir dt!im-d.i" HlH;_n thn Cit.y
.plinl,' with or without uﬁiﬁm from the proponent, it -I_u_mlﬁ cml"f with

all of the ml'i'utpn;r and |mplementation ncjﬂlrmnu of the a_'c:;“l

3 gew 36.70.010  Purpose and intent. = _

The purpose and intent of this chapter is 1O provide the authority for, and the
procedures to be followed in, guiding and regulating the physical development cf &
county or region through correlating both public and private projects and coordinating
their execution with respect to all subject matters utilized in developing and
servicing land, all to the end of agpuring the highest standards ot envirenment for

living, and the oporation of commerce, {ndustry, agriculture and recreation, and

ausuring maximun econosies and conserving the highent degree of public health, safety,
morals and _uil!ir-. :

{ |
[

' pew 36.70A.030 Detinitions. n s
Unless the context clearly requires otherwise, the definitions in this pection apply
throughout ihis chapter. _ S
(1) *Adopt 8 comprehensive land use plan® means to ensct & new comprenensive land use
plan or to update an eaisting comprehensive land use plan. ST
{7) "Development tﬂﬂlltiﬂﬁl' or *requlation® means the ~ontrols placed on dovelopeent
or land upe activities by a county OF city, including, but not limited to, zoning Z
ordinances, critical areas ordinances, ghoreline mapter programe, ctticial controls,
planned unit development ordinances, subdivision crdinances, and binding site plan
ordinances together with any asend=ents thereto ' ATt

3 poW 36.70A.040  Who must plan--Susmary of requtmu--nwelw; regulaticnn
pust implement _cu-pr-hm:lu plans. ) ] AT fatacs
(1) Each county that has poth a population of gifty thousand or =ore and, until May
16, 1555, has had its population increase by more chap ten percent in the ptevious ten
sears or, on or after May 1, 1995, has had ite population {ncreage by more than
seventeen percent in the previous ten years, and the eities located within such
county, and any other county regardiess ot ite population that has had its population
\ncreage by more than twenty percent in the previoun ten years, and the cities locared

within such gaunt’v. shall conform with sll of the yequirements ef this chapter,
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I will further cite rules of the Board following this paragraph, but the City

com sehensiv® plan must be &nnnintqnt_ with the King County Framework Policies

(CPP) . That is a mandatory requirement of the GMA.?' The City evidently does

nocc care about water quality or economic development as it relates to the

CPP, but that {s illegal as will be explained further. There are certain

mandatory pmi:iuni and requirements necessary for legitimate planning under

the GMA and SEPA.'®

iy

** ROW 36.70A.100  Comprehensive plans--Must be coordinated,

The comprehensive plan of each county or city that is adopted pursuant to RCW
36.70A.040 shall be coordinated with, and consistent with, the comprehensive plane
adopted pursuant to RCW 16.70A.040 of other countiesm or cities with which the ccunty
or city has. in part, common borders or related regional imsues. '

[ 1 gty i
3

-

i Ty

" RCW )6.70A.070  Comprehensive plans--Mandatory elementas.

The comprehensive plan of a county or city that ims required or chooses to plan undor
RCW 16.7CA.040 shall consiat of a map or maps. and descriptive text covering
cbjectives, prirciples, and standards used to develop the comprehensive plan. The
plan shall be an internally consistent document and all elements shall be consistent
with the fucure land use map. A comprehensive plan shall be adopted and amended with
public participation as provided in RCW 16.70A.140. - :

Each comprehensive plan shall include a plan, scheme, or design for cach of the
following:

(3) A capital facilities plan element consisting of: (a) An inventery of existing
capital facilities owned by public entities, showing the locations and capacities of

the capital facilities; (b) a forecast of the future needs for such capital 5
facilities; (c) the proposed locations and capacities of expanded or new capital """,}.i;'},a_ﬂ;?;
facilities; (d) at least a six-year plan that will f{nance such capital facilities R
within projected fundirg capacities and clearly identifies sources of public money for ey
3 such purposes; and (e) & requirement to reassess the land use element if probable

2 EEAN AT e funding falls short of meeting existing needs and to ensure that the land use elesent,
e ‘F«” AR capital facilities plan element, and financing plan within the capital facilities plan
s "Ei' s clement are coordinated and connistent. Park and recreation facilities nhall be
:_;;w" W) - 'J__z""*;_ included in the capital facilities plan slement.

cics e -
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Economic development is an cgoential element of those plans, and the Fentaon

plane, now with that purported revinion ip inconsistent and conflicts with
3 ||the cPp. M Renton has _pow purported to adopt a comprehensive plan that
4 ||discouragen the type of economic growth that is precisely the type of
5 ||economic growth that ia required to be epncouraged. At the sase time, they
6 |{have unlawfully limited diecussion and sxcluded facto w acd to the
7 ||adverse nocial and economic consequences of doing no."

g—
8 ||They instead rely upon an urban center designation that wan adopted for the
9 ||renton Central Business District (CBD), not the Heavy Industrial Zone'

10

11

12 /1" 1. Strengthen, Expand, and Diverasify the Eccnomy (CPP)

ED-6 Local jurisdictions. plons shall include policies that actively support the

13 retenticn and expansion of the economic base of the sulti-County region. Local
jurisdictions and the County shall work cooperstively on a reqional basis and invite
private sector participation to evaluate the trends, opportunities ané weaknesses of
the existing economy and to analyze the esconomic needs of key induntries, local
juriasdictions comprehensive plans shall include policies intended to foster:

qe {18, The development_and retention of those businessss and industries which exporr their
qoods and services outside the region. Thess buminesses and industries are critical to
the econcmic strendth and divermification of the economy; and

16 ||b. A business climate which im supportive of business formation, expansion, and
retention 1 recognizes the loportance of pmall businesses in creating new jobn

17 ED-7 Jurisaictions shall cocoperate to eetsblish ecenomic diversificaticn and
developeent goals for the multi-County region, Jurisdictions shall, in protess of
comprehensive planning, identify the contribution they will make te the regional

18 ||diversification and development goals.

ED-8 Where appropriate, juriedicticns, plang ehall include policics intended to

19 ||attract and retuin industries, firss and jobs, within their locally determined or
goned manufacturing and industrial arean.

ED-9 Jurisdictions shall recognize businesses, facilities, and institutions within

20 ||their boundaries that provide opportunities to maintain economic s:ability and yealize
econoaic qrowth for the entire reqion.

21 These include major educaticnal facilities, research inatitutions, health care
facilitien, high value added manufacturing facilities and port facilities among
others. Tha County and local jurisdictions shall encourage these institutions

22 ||businessen and facilities to thrive while maintaining the environmental and cther
goale of the local comprehensive plans,

23

24 M Hearing Examiner Order and Response to letter number 1)

25 || "' Lu-39
d. The Crowth Management Planning Council conflrmed the following Urban Centers:
Renton CRD
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The administrative procedures that are used are very clear and unambiguous \ d’
when it comes to ensuring infrastructure ism adequate at the time the !F} 0
developments would ke ready for occupancy.' WAC 165-195-750 outlines those

specific proviaions.”

" WAC 36%5-195-705 Dasic assuwptionu.

{1} Where the legislature has spoken expressly on the relationship of the act to other
ptatutory provisions, the explicit legislative directions shall be carried out.
Examplea of such express provisicns are set forth in WAC 165-195-750,

(2) Abment & clear statement of legialative intent or judicial interpretaticn to the
contrary, it should be presumed that neither the act nor other statutes are intended
to be preesptive. Rather they should be conaidered together and, wherever possiblo,
construed as mutually connistent,

" MAC 165-195-750 Explicit statutory directions.

(1) In approving the Growth Management Act, the legislature expressly amended numeroun
existing statutes. On the matters they addresus, theso amendments define the
relaticnship of such existing statutes to comprehensive plans and development
regulationa under the act. Examples are:

(a) ROW 19.27.097 (atate building code - evidence of adequate rupply of potable
water.)

(bl RC¥W 35.13.005 (annexation of unincorporated areas - prohibited beyond urban growth
areas)

lc) ROW 135.58.2795 (rmunicipal corporations - six-year transit plan consistent with GMA
comprehensive planay)

(d) RCW 35.77.010 (city etreets - mix-year comprehensive street progras congistent
with CMA coeprehenaive pland)

(e} RCW I5A.14.005 (annexation by code cities - prohibited beyond urban growth areas)
(£) ROW 36.81.121 {county roads - six-year comprehensive road program connistent with
GMA comprehenaive plans)

{g) ROW 36.94.040 (peweragwe, water, drainage systems - incorporation of relevant
comprehensive plan provisions into sewer or water general plan)

(h]l RCW 56.08.020 (sewer districts - diatrict coeprehensive sewer plan consistent with
urban growth area regtrictions)

{4) ROW 57.16.010 (water districta - district comprehensive water plan consistent with
urban growth area restrictions)

(3) ROW 58.17.060 (mhort plats - wricten findings about appropriate provisionsz for
infrastructure)

(k) RCW 56.17.110 (subdivisions - written findings about appropriate provisions for
infrastructure)

‘1) ROW 56.10.440 (land development - authority of GMA planning entitien to require
relocation assistance)

im] RCW 86.12.200 (comprehensive flood control management plans - may be incorporated
into compreheneive plana under the act)

{2) Approval of the act included the creation of a new chapte.” (chapter 47.80 ROW)
authorizing and assigning duties to reqicnal transportation plawaing organizations
(RTFO's) . These organizaticne were expressly given responeibilities for enauring the
consistency of transportation planning throughout a region containing multiple local
governmental jurisdictiona.

(3} Approval of the act included the additicn of new sections (RCW 82.02.050 through
82.02,.090) concerning iepact fees on development in counties or cities that plan under
the GMA. These secticns explicitly authorize and conditicn the use of such fees as
part of the financing of public facility system improvements needed to Berve new
development.
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The City even hu stated itoelf that the impact fees should be imposed and
l'dﬁpuf_.l under the aMA." The legislature has clearly defined how those feco

can be legally imposed to address the cumulative impacts of projects -hén' '

they arise, and the reasona for that npplicnim@'rha Renton ordinance

stated that they would comply with the act, but it has never happened.**

¥ Exhibite 5.3A and 5.8

"' WOW 92.032,050 Impact fees--Intent--Limitations,

(1) It 4m the intent of the legislature:

{a) To ensure that adequate tacilities arc available to sorve new growth and
development ;- ' :

(b) To promote orderly growth and development by eotablishing standards by which
countics, cities, and townn may require, by ordinance, that new growth and developeent
pay o proportionste share of the cost of new facilities needed to serve new growth and
dovelopment ; and : : - AT
(c) To ensure that impact fees are irposed through establiched procedures and criteria
6o that specific developmenta do not pay arbitrary fees or duplicative fees for the
same impact. 3 : : e

(2) Counties, citiem, and towns that are required or choose to plan under RCW .
36.70A.040 are authorized to impose impact fees on development activity an parc of the
tinancing for public facilitles, provided that the financing for aystem improvesants
to serve new development must provide for a ba'ance between impact fees and other
sourceet of public funds and cannot rely solely on impact fecs.

(3} The impact feeo: .

(a) Ghall only be impoeed for system ieprovements that are reasonably related to the
new development ; ] ;

{b) Shall not exceed a proportionate share of the costs of system improvements that
are reasonably related to the new development; and -

(c) Shall be used for system i=provesants that will reasonably benefit the new
development .

(4) Impact feee may be collected and spent only for the public facilities delined in
RCW §2.02.090 which are addressed by a capital facilities plan element cf a
comprehensive land use plan adopted pursuant to the provisions of RCW 36.70A.07C oz
the provisions for coeprehensive plan adoption contained in chapter 36.70, 35.61, or
35A.63 FOW. After the date a county, city, or town ie required to adopr its
developerent regulations under chapter 36.70A ROW, continued suthorization to collect
and expend impact fees shall be contingent on the county, city, or town adopting or
revising a cooprehensive plan {n compliance with ROW 36.70A.070, and on the capital
facilivien plan identifying:

(a) Deficiencies in public facilitien serving exiating development and the =esns by
which exioting deficiencies will be eliminated within a reasonable pericd of time;
(b) Additional demands placed on existing public tacilitien by new development; and
(e) Additional public facility improvemente required to serve new development.

It the capital facilities plan of the county, eity, or town is complete other than for
the inclusion of those elements which are the reeponsibility of a specisl diptrict,
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the county, city, Or town may impose ispact fees to address those public facility
needa for which the county, city, or town is responsible.

11984 © 287 5 24; 1990 sp.s. © 6 § 6; 1990 1at ex.s. C 17 § 43.)

NoCes:

Severability--1994 ¢ 257: See note following ROW 16.70A.270.

Effective date--195) ap.s. C© 6: See note following RCOW 36.70A.040.
Severability--Part, section headings not law--1990 lot ex.m, € 171 Seo RCW 36.70A.300
and 36.70A,%01. ' : : :
SEPA: ROW 43.J1C,D&5.

Incq 82,02.060 Impact fees--Local ordinances--Required provinsions.

The local ordinance by which ifmpact fees are imposed:

{1} Shall include a schedule of impact fees which shall be adopted for each type of
developsent activity that is subject to impact fees, specifying the amount of the
impact fee to be impooed for cach type of aysatem improvement. The schedule shall be
based upon a formula or other method of calculating such impact fees. In determining
propertionate share, the formula or other method of caiculating impact fees shall
incorporate, asong other thingas, the following: -

(a) The cost of public facvilities neceasitated by new developeent;

(8} An adjust=ant to the cost of the public facilities for past or future payments
made or reasonably anticipated to be made by new development to pay for particular
syatem improveaents in the form of user {eea, debt service payments, taxed, or other
paysents earmarked for or proratable to the particular system improvement;

(c) The availability of other means of funding public facility improvements;

(d} The cost of existing public tacilities improvementm; and
(e} The smethods by which public facilities improvements were financed;

2) May provide an exemption for low-income housing., and other development activities
with broad public purposea, from these impact {eenm, provided that the impact feea for
such development activity shall be paid from public funds other than impact fee
account a; : '

{3) Shall provide a credit for the value of any dedication of land for, isprovement
to, Or new construction of any oystem {mprovements provided by ths developer, to
facilities that are identified in the capital facilities plan and that are required by
the county, ¢ity, or town as a condition of approving the development activity;

{4} Shall allow the county, city, or town imposing the impact fees to adjust the
standard impact fee at the time the fee is imposed to consider unusual circumstances
in specific cases co ensure that impact feeca are isposed fairly;

{S) Shall include a provision for calculating the amount of the fee to be imponsed on a
particular development that pemits consideration of studies and data submitted by the
develcper to adjust the amount of the fee; ' 2 :

(6) Shall establish one or more reasonable service areas within which it shall
calculate and impogse impact feep for various land une categories per unit ef
developeent ; ! 5 :

{7} May provide for the impositicn of an impact fee for oystem improvement costs
previocusly incurred by a county, city, or town to the extent that new growth and
developsent will be served by the previcusly constructed improvementa provided such
fee shall not be ieponed to make up for any aystem improvement deficiencies.

{19%0 18t ex.8. © 17 § 44.)

Noten: _ :
Severability--Part, section headings not law--1990 Ist ex.s, © 17: See ROW J6.70A.900
and 36.TO0A.9%901. ! :

W pxhibit S.3A, 5.3B
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The ordinance applied according to SEPA can be utilized to impose feco anly
for impacts that are direct, specifically related to the Projects, and
nignificant.’ SEPA i» supplementary, to existing lawn,

Any amendment munt comply with the act and the regulations must be consistent
with and implement the comprehensive plan, and they are subject to continuous
review and evaluation.'® City ignores the relevant sections of the CPP. The

public has an ensential and critical role in carrying out the provisiono of

"' RCW 43.21C.060  Chapter supplementary--Conditioning or denlal of governmental
action.

The policies and ooalo set forth in this chapter are supplementary to those set forth
in existing authorizations of all branches of government of this state, including
state agencies, sunicipal and public corporations, and counties. Any governmental
action may be conditioned or denied pursuant to this chapter: PROVIDED, That much
conditions or denials shall be based upon policies identified by the appropriate
governmental authority and incorporated inte regulations, plans, or codea which are
formally designated by the agency (or appropriate legislative body, in the cane of
local government) as possible baves for the exercise of authority purnuant to this
chapter. Such designation shall occur at the time apecificd by KCW 43.21C.120. Such
action may be conditioned only to mitigate epecific adverse environmental impacte
which are ldentified In the environmental documents prepared under this chapter. These
conditions shall be stated in writing by the decision=aker. Mitigation measures shall
be reasonable and capable of being accoeplished. In order to deny a proposal under
this chapter, an agency muat find that: (1) The proposal would result in significant
adverse impacts identified in a [inal or supplemental environmental impact statement
prepared under this chapter; and (2) rcasonable mitigation measures are insufficient
to mitigate the identified impact, Except for permits and variances iggued pursuant to
chapter 90.58 RCW, when such a goverpnmental action, not requiring a leglslative
decision, i1 conditicned or denied by a nonelected official of a local governmental
agency. the decision shall be appealable to the legislative authority of the acting
local governmental agency unless that legislative authority formally eliminates puch
appeals. Such appeals shall be in accordance with procedures entablished for such
appeals by the legislative authority of the acting local governmental agency.

(1983 c 117 § 3; 19277 ex.n. © 270 § 2; 1971 ex.n. ¢ 109 § €.)

RCW 43,21C.06% Impact fees and fees for syntemn improvements.

A person required to pay an impact fee for system improvements pursuant to ROW
82.02.050 through E2.02.090 shall not be required to pay a f{ee pursuant to RCW
4).21C.060 for those same syntem improvesents.

‘" ROW 36.70A.130  Comprehensive plans--Review--Azendsents.

(1) {a) Each comprehensive land use plan and develcpment regulations shall be pubject
to continuing review and evaluation by the county or city that adopted them,

(b) Any amendment of or revimion to a comprehensive land use plan chall contorm to
thie chapter. Any amendment of or revision to develcpment regulations shall be
censistent with and i{mplement the comprehensive plan.

: gpo 1 « 2
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the OMA; Petiticner is connidered the “Public” for purposen of thim procesn. "'

There is no dnﬁﬁﬁ_tnat'thg?_muat-1p=1udt :hn'ﬂu-:-nvallghln.Snlqncﬁiiﬁtn¥th:
record, and fh;t-inclﬁden n?;entilic and empirical hglud Eﬁr'nui ;ﬁﬁiaqthting
thé Best reca&nindlt;§n3ind uh;t effect the plans might have upug.tﬁa-
environment if the ru:nnmnﬁdntinnn contained within thﬁir -tatennnt;.nr: not
implemented.*

rurthtf lcinntttic.evidence and advice is needed. The Puget Sound Plan
articulated and identified in King County Framework uscs the word “shall® am
&uclinnd turgher in the following pages of thin responme, and the City must
implement those development regulations that are an essential part of that
plan and also, as will be explained later, an important part of their own

policy."

*) BCW 36.70A.140 = Comprehensive plans--Ensure public participation.

£ach county and city that is required or chooses to plan under RCW 16.70A.040 shall
establish and broadly disseminate to the public a public participation program
identifying procedures providing for carly end continuous public participation in the
development and amendment of cosprehensive land use plans and development requlationn
implementing such plans.

“RCW 36.70A.172 Denignation and prorecticn--Best available science
{zo be used,

(1) 1n designating and protecting critical areas under this chapter, counties and
cities shall include the best available science in developing policies and development
regulaticns to protect the functions and values of critical areas. In addicion,
counties and cities shall give special consideration to conservation or protection
measures necessary to preserve or enhance anadrosous fisheriea.

(2) If it determines that advice from scientific or other experts is necessary or will
be of substantial assistance in reaching its decision, a growth management hearings

b
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board may retain scientific or cther expert advice to assist in reviewing a petition .-jﬁéﬁkﬁfﬁi
under RCW 36.70A.290 that involves critical areas. :-ﬂf:-:F’r:"fé:._”%*

%

) RCW 36.70A.210  County-wide planning policies.

{1} The legislature recognizes that counties are regional governments within their
boundaries, and cities are primary providers of urban governmental services within
urban growth arean. For the purposes of this smection, a “county-wide planning policy®
ie a written policy statement or statementu used solely for establishing a county-wide

Petitioner Renpnnn.e br;ef. - 323 Hrad Nicholson
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»";igy;?j'-. 1 ||It seema ap though it should be clear to all concerned that the CWA

2

2 {|Juervens ap the most useful provislon to construe and effectuate the terms of

- -_J-r;-:-'h
R
ke Tl e

]¥ / :"_: . 3 ||SEPA and the GHMA.'! Consistency with the CPP {8 a must. S'uﬁj +-'_
A MOt A I e o 5 15
5.5;55'1f__. e X 4 ||The Countywide Planning Pelicy is very clear and unambiguous when it comes to Y&e,ﬁl =
o 2 5 ||Water QUlllt¥(E;ahnd also when it comes to protecting the very valuable -
:%;&;fj"”_ﬁ 4ﬂn"‘ -? 6 ||resource of Salmon and water quality('") Those resources are vecy necescary for o
Fe b : - ¥l
> framework from which county and city comprehensive plana are developed and adopted g5
- 8 pursuant to thie chapter. This [ramework shall ensure that city and county :?
comprehaniive plana are conpistent as reguired in RCW 346.70A.100. 5
9_ ¥
L | Policy enunclated.
44 to be the public policy of the state of Weshington to maintain the
11 Hnigh ible standards to insure the purity of all waters of the state consistent

with public health and public enjoym=ent thereof, the propagaticn and protectien of
12 ||wild life, birds, game, fioh and other aquatic life, and the industrial development of
the etate, and to that end require the use of all known avallable and reasonable
13 ||methods by industries and others to prevent and control the pollution of the waters of
the state of Washington. Consletent with this policy, the state of Washington will

: : : 14 ||exercine ite powers, as fully and as eflfectively oa ponsible, to retain and secure
- S _' high quality for all watera of the state. The ptate of Washington in recognition of

h 15 ||the federal government's interest in the quality of the navigable waters of the United

States, of which certain porticns thereof are within the jurisdictional limits of this
16 || state, proclaims a public policy of working cooperatively with the federal government
in a joint cffort to extinguich the ecurces of water quality degradation, while at the
name time preserving and vigorously exercisiny gtate powers to insure that present and
future standards of water quality within the atate shall be determined by the
18 citizenry, through and by the efforts of state government, of the state of Kashington. U n e
“* @. Alr and Water Quality (CPp) AR P,
19 [{cA«15 A1l jurisdictions shall {eplement the Puget Sound Water Quality Management Plan :
to rentore and protect the biological health and diveraity of the Puget Sound Banin.

17

- "u.. - -

21 ‘* CA-9 Natural drainage systesms including associated riparian and shoreline habitat : A
TES 3 . chall be raintained and enhanced to protect water quality, reduce public costs,
BAhD ] I protect fish and wildlife habitat, and prevent environsental degradation.

RSy s . e 22 ||Juriedictions within shared basins shall coordinate regulations to manage basink and
R P T e natural drainage systems which include provisicne
e e A 23 || to:
T S B A AL e O : a. Protect the natural hydraulic and ecclogical functicnoc of drainage cystems,
ST Y A ARLA Sy o { maintain and enliance fish and wildlife habitat, and rentore and maintain those natural
N Ay AL A 24 || functiona; N,
s AT R ; b. Control peak runoff rate and quantity of dischargee from new development to PR O At
S e e a5 || approximate pre-development rates; and A
AT -ﬁ-{"‘yf % : ¢. Pronerve and protect resources and beneficial functicns and valuee through

maintenance of stable channels, adequate low flows, and reducticn of future &tomm : “f.f;ﬁrV
flowz, ecrosion, and sedimentation. ' : :

| s
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'quallr."; of life nnd umnélmlé development.'’ All of thene matters are very much

subject to board review.*

m an order uhuuld'nnquu accordingly.*”

*! 2. Environsent  (CPP)

ED-10 Jurisdictions shall adopt economic developsent and other policies which will
recognize and help protect the envircnment as a key economic value in the reqgion.
Local policies shall seek to achieve an appropriate balance betwnen the needs for
economic growth and the need for protecting the environnent. Local governments are
encouraged to look for ways to work cooperatively with businengses to help the=m comply
with environmental regulations and to develop policies that result in envircnmental
protection through requlatory processes that are underutandable and efficient.

“ ROW 36.70A.280  Matters subject to board review.

{1) A growth management hearings board shall hear and determine enly those petitican
alleging either: _ Sy :

{a) That a atate agency, county, or city planning under this chapter ims not in
compliance with the requirements of this chapter, chapter 90.58 RCW an it relates to
the adoptien of shereline master programy Or amendments thereto, or chaptes 43,2.C RCW
as it relates to plana, development requlations, or amendments, adopted under RCW
36,70A.040 or chapter H0.58 ROW; ) ' '

“* 2CW 16.70A.300  Final orders. ; . =

{1} The board shall issue a final order that shall be pased exclusively on whether or
not & state agency, county, or city is in cospliance with the requirementa of this
chapter, chapter 90.58 RCW aa it relaten to adoption or amendment of shoreline master
prograxs, nr-:h-ptnr_iauzlc RCW as it relates to adeption of plann, development
regulaticns, and amendments thereto, undar RCW 1G.70A.040 or chapter 30.58 ROW .

(21 (a) Except as provided in (b} of this subsection, the final order shall be issued
vithin cne hundred eighty days of receipt of the petition for review, or, Lf rultiple
petitions are filed, within one hundred eighty days of receipt of the last petition
thar is consolidated. ;

{b) The Loard may extend the period of time for issuing a decision to enable the
parties to settle the dispute if additicnal time is necessary to achicve a settlement,
and (i) an extension is requested by all parties, or (§4) an extension is requeated by
the petitioner and respondent and the board determines that a negotiated settlement
between the remsining parties could resolve significant insues in dispute. The request
must be filed with the board not later than seven days before the date scheduled for
the hearing on the merits of the petition. The board may authorize one or more
extensicns for up to ninety days each, subject to the requirements of this
section. o | |
(3} In the final order, the board phall elther: -

{a) Find that the state agency, county, or city i{s in compliance with the
requirements of thic chapter, chapter 90.58 RCW ao it relates to the adoption
or amendment of shoreline master programa, or chapter 43,21C KCW ag it relates to

petitioner Response brief - 25 prad Nicholson
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adoption of plans, development regulationis, and amendments thereto, undes RCW
36.70A.040 or chapier 90.58 ROW; or : _ ' 3 P
(b) Find that the state agency, county, OF eity is not in corpliance with the
requiresents of this chapter, chapter 90.td ROW as it telates to the adoption or
amendment of shoreline mantor programs, or chapter €3.21C RCW ae it relates to
adoption of plans, developeent requlations, and amendsente thevero, undei RCR .
36.70A,040 or chapter 90.58 ROW, in which case the board shall remand the matter to
the affected state agency, county, or city. The board shall gpecity a reasonsble time
not in excess of one hundred eighty days, or euch longer period a3 determined by the
board in canes of unususl scope or complexity, within which the atate agency, county.
or city shall comply with the requirements of this chapter. The board may requive
pu'rlodtc reports to the board on the progrest the jurisdiction is waking tawards
compllance. Af ' : SRl
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v. UNDISPUTED AND UNCONTROVERTED PACTS

5.1 All of the factual ;llegntiann contained the Petition for Review are true
and undlnpuﬁed. and Respondent and Intervenur.wnrn unable to convert any of
those facts. They did not respond to the Petition for Review.

5.2 All of the factual material in the FEIS letter number thirteen ia

true and correct. They were undigputed and lncontrovertible.

5.3 Proponent Intervener, Hearing Examiner, and City Respondent cite Judicial
interpretations of Law freely, but ignore Judicial interpretations concerning
spot zoning and adequately presenting decision makers with a disclosure of
the probable significant and adverse social, cconomic, and other

consequences (among others). No citations of Law or argument concerning
thone, and other igsues was included into the record, even after Petitioner
timely raiced those isoues. Hearing Examiner ordered exclucion of

supplementary discussicn of gocial and economic consequences in violation of

law.?®

32 coe, PARRIE v. KITSAP COUNTY, B4 Wn.2d $79, 927 P,.2d 1377 (1974). The decision
clearly states, “An anvironzsantal ct atatement for a propossd action must include
s discussion of those mocial and economic conssquences which are naithar re=mote nor
speculative®. (emphasics supplied] And further in the discusnicon, reviawing,

“ROW 43.21C.030(2)¢c) {i) and {ii) require that an EIS disclose both the environmental
iepact and any unavoidable adverse envircamental elfects of the proposed action. SEPA
declares that the state's intended policy is to *fulfill the SOCIAL, ECONOMIC, snd
other requiresants® of prasent and future gensrations of Washington Citizens. atating
further,

RCW 41.21C.020(1) (c). with approval; See alsc noten, THE REQUIREMENT FOR AN IMPACT
STATEMENT: A SUGGESTED FRAMEWORK FOR AMALYS1S, 49 Wagh. L. Rev. 9139, 957 (1974) cited,
|Socisl and Economic acts fall within EIf requirement)

citing, E.0., ROCHESTER v. UNITED STATES POSTAL SERV., 541 F.2d4 967 (2d Cir. 15%76)
(placing postal service center outside urban core caused increased commuting, loss of
inner-city jobs and soving to suburbe, leading to economic

and phyaical downtown detericration, downturn, and downtown abandonzent, all factors
contributing to urban decay, clty degradation, loso of environmental cqualicy, and
hlight).

rederal quideiines for EIS preparation state clearly that secondary or indirect
consequences, including changed patterns of social and economic activitien,

“should ba included*. That is aleo exactly the pame type of
disclooure that is required here. Citing, 40 C.F.R. 1500.8(a) (3) [15).

. - . & z
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That wan arbitrary and capriclous and clearly erroneous, All of the factu

presented with the motion and brief before the City Hearing Examiner were

aloo true and uncontroverted.®

5.4 The City has now changed the economic development element in such a

T b e |

1 ¥ i ik i g e~ L

Thus WAC 197-11 and thope similar counterproduct lve acaertions and counterparts cited

are misconotrued or inconsistent with SEPA policien. clting, ROW 45.21C.02013) (c).

*Decause their rules conflict with BEPA policy they ars invalid*,

Cite, SMITH v. GREENE, 86 Wn.2d 363, 271, 545 P.2d S50 (197€) . NEYERHASUSER CO. v.
DEPARTMENT OF ECOLOGY, 86 Wn.2d J10, 314, %45 P24 S (1576) $3 Wn.2d @4)

Next, Proponent evidently arguen that the LIS wans not required to address gocial and
economic iepacts, and it evidently claims that questions as to the scope of the EIS
are not appealable under WAC 197-11-6¢60(3) (a} (£4).

Ao in KIEWIT CONSTR. GROUP v. CLARX COUNTY Aug. 1996 8) MWn. App. 131, 920 F.2d 1207
whore the court otated, "Thic = nt is without serit”.

First, the scoping notice otates that' the EIS will dimcuns, among other topics.
"employment, land une patterns, transportation, and ceepliance with SEFA and OMA.
Those commitment encompass the nocial and economic effect upon the city. Secondly,
that WAC applies to appeals within an administrative anency. 1 am reguesting that
specific Incorporation under WAC 157-11-€00 (1),

Third, If it were otherwioe, our agency officiale could preclude review of an EIS
merely by limiting its scope, and that is aleo blatantly contrary to the

provielons of EEPA. That is exactly what hae occurred here. WAC 197-11-€00(3) (b
provides that a supplemantal EIS iae required (f there are either: *[1] fubatantial
changes to a proposal oo that the proposal is likely Lo have significant adverse
environmental impacta; which ie also applicable here, or, (2] New infeor=aticn
indicating a proposal’s probable rignificant adverse environmental impacts is
required. *(This includes dipcovery of minrepresentation or lack of factual marerial
discloaure,)*

fea, Citivens for Clean Alr v. Cit

113 Mn. 24 100% (1989).

By focusing exclueively on the impacte of the preponent the 1S overlocks the resl
posgibility of lost capacity, productavity, and output, income and tax bape.

See, An EI0 *should disclomse the history of success and fallure of saimilar
in rei, STERRA CLUD v. MORTON, S1C P.2d £1), 624 (5th Cir. 197%), quoting NATURAL
RESOURCES DEVENSE COUNCIL, INC. w. GRANT, 3%% F. Cupp. 280, 208 {ER.D.N.C. 157)).
While stating, “Because ws might dimagres on the possible effects, the statesent
should sat forth the responsible opposing views rather than tgnoring tie potentisl

dlhllltltlnq impact®. Citing, CITIZENS ACAINST TOXIC SPRAYS, INC, v. BERSLAND, 42F F.
Supp. 908, 822 (D. Ore. 1977); COMNITTEE FOR NUCLEAR RESPONSIBILITY, INC. v. SEABORG,

46) F.2d 763, 707 (D.C. Cir.), INJUNCTION PENIED, 404 U.B. 917, 20 L. E4. 24 19}, 92

Y pxhibit number 3
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of Spokane, 114 ¥n.2d 20, 34. 785 P.2d 447 (1990);
Neast 51%, Ino. v, Spokane County, 5) Wn. App. EJE, B4S, 770 P.2d 1064, review denied,
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mnu g0 as to be i_np;uniift@nt_ with the Countywide rlnnning'-roiiq.'._in well

an the m;ndsnm:t theytnnnw p’tqpur procedure nnd-unéuﬁ_ﬂgu.
-muan£u;¥ng anﬂ inﬂuunr qn'th_c-lit,@‘ 'n;:::ardl.ng to such j:llﬁ_l}. :hn land use
_ﬁlmnt mld become in:nﬁuil_.t&nt with ippl"inhlh _llﬁ. They nqi pumrt to
-dincﬁﬁ:agq'm#rin. and mnntuiuging -ctivity on site. . 7o |

5.5 Ccity ordinance coemits to {mplementing iwpact fee _'m-dimnca in accordance

L

5

with the GMA, but this preiunt ame dment again retuses to 'imlmm_:' those

X35

A

requirements. It is contrary to policies of the State of Washington."

iy
-~

5.6 City :tﬁrénnntiva agreed to :irrr out the Countywide hlmning Policies
and participated in those processes.® T |

5.7 City representative is now Mayor, and knows that nll_' agreed to carry out

Puget sound plan to protect water qunuw._': cicy pf Renton policy to protect

galmonid species stated 1';.:‘.3:01 1# tn';nl-:r? out that phn_“

¥ WAC 365-195-705 Basic sssumpticna. v | B |

(1) Whers the legislature has spoken expresaly on the relationship of the act to other
statutory provisions, the explicit leqialative dlruc:iuq-_m&ll be ;ﬁrrieﬂ out.
gxamples of such express provisions are set forth in WAC 165-195-750. |

{2) Absent a clear statement eof legislative intent Or judicial interprectation to the
contrary, it should be presueed that neither the act nor other statutes are intended
to be preesptive. Rather they should be considered together and, wherever poasible,
construed as mutually consistenz. it . : =T e

King County! -
Kirg County Executive, Chair
Jane Hague, Councilmember :
pavid 1rons, Councilmember (alternate)
Fathy Lambert, councilmenmber (alternate)
lia Pattersca, Councilmesboar
Lacry Phillips, Councilmerber
cynthis Sullivan, Councilmesber
pete von Heichbauer, Councilmernber
um:tuundmummw _
yachy Keclker-wheelec, councilmember, City of Renten
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There im no reason in the _r&card not to implement the Plan, City polivies say

they will implement regulations but they now will not., That is not

speculative, because it ip exactly what has occurred.

5.8 In order for the Best Available Science requirement to be implemented,
the scientific reasons for ﬁnt implementing the CPF and the Policy for the
protection of Salmonid specics must be included in the record. It has not
been. They recommended the measures but did not {mplement them.

5.9 Petitioner repeatedly requected a reason that the Ecology Manual and best
management practices nhnuld-nnt be used, bt no reason was ever supplied and
as a matter of fact, the experts admitted specifically that there was no
reagon. That {io inconsistent with the CPP and SEPA.

5.10 The Proponent Intervener, and City respondent could ndbt convert the
facte (letter 13 section 21 FEIS) that an unjustifiable extennion of

privilege would be furthered by the opticns and alternatives in gquestion.**

" FRIS specifically cutlines the facts and states:; *It is not at all total and
abaolute logic, it im our experiences. The felt necessities of the public,
ethical and moral demands of nmocial and economic institutions, and even the
prejudices that we might share, that should have a good deal more to do with it
when we adapt to the changing time in our history.

The changes that we adopt, should embody the story of our puccesaful and
prosperous development through time, and we can not denl with it as though it
containe only a one sided or partial or subjective conclusion.

‘We should in the alternate consult our existing zoning and our best science, and
while pernevering ro combine the two into the public use and interedt at every
turn. The substance of this chould be what we understand to be convenient, but
the extent that we are able to achieve our goals and cbjectives depend very much
upon on our observance and construction of public policy.

Considering the broad frame of veference and the broad impact of the propusal
upon the City aleng with its complex cede {mplications, we cennot allow
redevelopment to occur within the context of such a broad range ci ueges. 1
believe that any one citizen standing alone, would also like to be allowed to
develop their lard with bpsuch broad termn, while enjoying a broad ard
discretionary frecdom, :

It is for thene reasons that I must contend that the proponents is not unlike
other properties, in our City and regicn and under identical circumstances. Thin
in the very esacnce of this letter,. and I believe that the adopted atandards
should apply because the nature of the proposal indicates only that an
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VI. AUTHORITY AND ARGUMENT
To begin with, the Board has jurisdiction that is specifically intended to be
3
; enforced through the GMA and SEPA. RCW 16.70A.280. Intervener misapplies
4
Wanatchoe Sportmen Ass'n v. Chelan County issues®*, That case was with regard
-1
to the fact that development regulations are not the egquivalent of :
6 bR paaT
comprehensive planning.'’ Counsel tries to confuse the issues, or doesn’t SRR RN

s e N T understand them. We should instead be trying to decide whether the BRI AN s o

.::- 'L:."_, -' fa et : _- .f ﬂ o .:I_._-_-'. ; . T
CRMHERW A S (A P Y 1 cooprehensive planning and development regulations comply with applicable PR

:-:'T..I: C i L " T . .._ _'.. ,.. { & Ii.,lr--..

e ; 1 b s
Saak AES 1 laws, are consiantent, and follow the collaborative and substantive processes ﬁ¢j

Frey i paaseet LT S - 10 b T

R SR ] of GMA and 43.21C (SEFA).™ | G iy e
.'_.'_r‘ .’- . — | . | F | !r 1: I_ .. = T
i L. 1% ? we should be very much thinking first whether the EIS ino adequate and about Ll B
A e s i
Ar 2 L) [ a. !l x\'. _ll'_..‘.‘ '+'I:---'.

”ii ! : how to censtrue the Laws and apply them to the facts of record utilizing the SO e AN

[ -._" A L : ', 13 : Ty e “ : Yy ‘-,f'..-_

iz SO A P CRIRIEY | principles of statutory construction, s :
,.r.--.-.- -_'. A e [ 14 l v
R e :

g s RO I & * 18SUES as stated in Wenatchee Sportomen: “_ rad VL
EMGET, 3 : i 16 ]} (3) Does a party's faillure to timely appeal a county's approval of a sito-apecific l

\ rezone bar it from challenging the validity of the rezone in a later LUPA challenge st '
< Ty 17 ||to county approval cf a plat application to develep the property? s

) Q_ Lleyis g gl Sa b\ P j (2) Wag Chelsn County's decision to issue an MDNS r the Highlands project instead P
§ 18 ||°f requiring that an envircnmental iepact atatement be prepared clearly erronecus?

- DI 1 15 "' Wenatchees Spsrcscen Ass'n v. Chelan County, 141 Wn.2d 169. ! i

_;fg_'f ‘ ___I*'_ i) I 10 * ROW 43.21C.030 Cuidelines for state agencies, lcocal governments--Statemente-- S ﬂ?z;

A AN A AN e e Reports--Advice--Information. TS SRS
g e U T 2y ||The legislature authorizes and directs that, to the fullest extent possible: (1) The R g AL LI
R R L S A { policies, regulaticna, and lavs of the state of Washington shall be interpreted and ' A

AL SR L S : 22 administered in accordance with the policies mret forth in thie chapter, and (2) all .' __ i
: Q?Z;ﬁf.ii”ﬁ"1 ;W-'-l ; " branches cf government of this ntaze, including state agencies, sunicipal and public s e 5 53
AT e Pl e e L L s corporazicns, and counties shall: AT e d D b
A e N T | ® iy o ik o Ly Lyl -, L P B LG R
' r 1 {n) Teilise & systematic, interdisciplinary approach which will insure the P gl
= S i integrated use of the niatural and social sciences and the environmental design arts frivais Fhi s 1Tl
et o <4 |l 4n plauaing and in decision making which may have an {spact on man's enviromnmant. fL'j ,"f{ffififﬁ;_
F% j_i 25 ||™ =1in placing a conmstruction upon a legislative enactment, the entire kequence of all ; }ﬁ';ﬂ;qn?
!’ nracutes relating to the zame subject matter should be considered®. . . Brewater P T
f Public Schools v. PUD No. 1, B#2 Wn.2d 819, B4), 514 P.2d 913 (1971), citing Amburn v. | T I i
S ST Sl
Id_- I i 1 !_“1- : s -‘:‘.!
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‘lfha-ﬂ l.t_qfu.tll‘_':.ﬁ;lﬂltﬂﬂﬂ to the 'j..llb:t_llt-llllt b_l_!;-_u;! their 'l:-;.lﬂﬂ_l should be I'q:-.

b

the purpose of thaHult.h. ﬁraﬁy} Uenenlﬂal"iru and Morals of tlw publié. A

36.70 RCW.** And that means proper and legal congtruction.* They did not even

¥

@ﬁduil'w"ihlﬁu in the "'impi::_-.:ititmn: or the record, or answer the PFE_or

e —

eignal any fact with rﬁglrd '_L*ﬁ"thn 'lntluru'"t-_:;f '-:,i;iiann.'_’-’ They pcrtnmd r.hc

amendment and rezone for their other unilateral purposen.‘' The decision

uf_bnn center development in a hélﬁ_ilﬁ_@itrl_ﬂ zone, it plruil:l them to
thkii‘:_ind;cl.ri;um&nh the City and._Cnuﬂt'rvi&a-.pllnnlﬁg-pull.q raglrdlng .

Iﬁcﬁnﬁﬁﬁ_— dqﬂlﬁmﬁt_‘.-- ctorm water lml the en?_imﬁmén't;.

ey 5 s
- .
"

Mlg',;' 01 Wn.2d 241, 245-46, 501 P.2d 178 (1972). -:.-_-iuur.iﬁ intent, '.u:. or
purpose, is to be accertained from the statutory test as & whole, interpreted in
terma of cthe general object and purpose of the act.” Nrewster, 82 Wn.Jdat84).

sl |
8

¢ sgtatutes are construed to effectuate their purposes, while rendering ro N
provisions superfluous or absurd* sty in 4 ental Analysi islation,
ot al. Respondants, v. Central Puget Sound Growth Management Nearings Board, '
defendant, The City of Seattle, appellant. %C Wn. App. 522 [No. 40939-5-1, Division
One. June 21, 1999.) T G o : P

% Statutory construction is _u.ﬁunt.inn of law reviewed de move under the error of law
standard. See Nasts Management of Seattle, Inc. v. Uti{lities & Transp. Cosm'n, 121
Wn.2d 621, 627, 069 P.2d 1034 (199%4) 2

“Under the subrtantial evidence utandard, there must be o sufficient gquantum of
evidence in the record to percuade a reascnable person that the declared premive ie
true, Wilson, 87 Wn. App, at 200-01 (citing Peaick v. Bsployment Sec. Dsp't, B2 Wn,
App. )0, 37, 917 P.2d 136, review denied, 1 © ¥n.2d 1004, 525 P.2d 989 (1996)).

" Hiipﬂll-lﬂ 1 and othera of EI1S letter nueber 13
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nat upholda tho 'ﬂdu;jl_:éi' the GMA

Rather :.lunl"i_:::tu:ﬁﬁ_t’iil.ﬁg _jl‘,l_;ln':ilii:-iﬁ- a way t

: ﬂll‘lﬂtm munc .'ﬁt_' ghﬁr-_.l..aéh'hﬁ&;i._ the c{ty" and proponent _tltm'! yet _,.'-In':;'t.'hur.: : }
: :l ﬂ.l'f-l.:ﬁ. n!_iiui uh-r. them ulgil enacted to prﬁﬂnt in the first place- : _ |

excluding the publ;é;-_’:mu"n! envircnmental qun'itr'mﬁ_johs. gﬁ_radhtim,-__j ‘
. e e ‘ﬂ"‘" ] . & |- #. - I I.__

—-Hﬁ_—l-—'“-

g

b L —

and loss of social and economic environmental ality.*
. - a | M_

i iy |

md that has always been

This ';:tiph would nliuimyﬁe 'nﬁpplin p::'t 'i'nduiﬁﬂll 1
needed in_q:ﬂar_ to create much needed joba. (some rely on salmon)*®
hﬂi#lu-_l.;_..}' § 11, does nm:applrmly r.u ﬁrrt;i’n_ inni;ﬁéu-_. ic io f.he

n'u_ﬁrepn Iinf for all Hn-hi’ngtnnim';“ The hnic-uurce ."_u.l authority for the

-
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:s!ig?thgr i_ﬁaﬁﬂﬁf ﬂtﬁl'#itf'br tnin.lin,qrdg? tq
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i@:im of a zoning code

ugu'u:'&' land uses within ite ,Eﬁrritnﬁr} lhf_ar;iﬁla_ x:, 11 of our state

ﬁnﬂltl'tutinn which pruv.tdnl .ﬁhgt_._:_n';_ WHE AR
and enforce within ite limits

= el
‘l-'hv-ﬂ':i L Lad s : =1
L - N i

eAny county, city, towm or téunﬁﬁip may quuim-,

all such local poliﬁ#. fimi_t’n_rjr znd nﬁhgr r#ﬁulltidn

e Y e

¥ =

s ap are not in conflict

R

e
k
P
¥
T

.H'itl; g@il’ll]lﬁlﬂ.:". 'I'hnt. mll.'. ﬁuqn _'cunliit;m:f with Irllt-lg;u : I“;i as iel_l.

association of Rural Resident . 4

(20001 ; Skagit rs & Eng'rcs ( : 958
P,3d 963 (3990} L Ll AEL e 7 Ay . s
v pecause diﬂlwﬁ regulations must .hl' consictent with the comprehennive plan, they
cannot decrease the land supply available for implementing the comprehensive plan. RCH

16.70A.040()) IChildren‘s 2, 5311, 5/17/95 Order.p. 6]

“ souy wEDEN IT, ET AL.. Respondents, v. SAN JOAN COUNTY, ET Al.. Appellants 135 Wn.2d

678, INo. £4776-3. En Banc.) 11!!_!! e

2300 N.E.28'5C.
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*The broad pcope of the Const. art. XI, § 11 police power encompalges all
measurens local in nature that bear a reasonable and substantial relation to
promoting the public health, pafety, and welfare and that do not conflict
with the general. laws”.*’ And I wish to reasvert that the briefing that i@
written into this action was alpo before the City Hearing Examiner.**

They are not even consistent with the Countywide Planning pPolicy"’

Again the well known and applicable law for rezoning requiring a
demonstration that circumstances have substantfally changed and that the
preponal serves public interest requirements is not satisfied™ It is clear
also that spot zoning is thought of as zoning that does not implement the
comprehensive plan, they believe that they may rezone the properties because
they were told to do so by the previous Mayor, and will plan for Capital

facilities and water quality later’

‘' JOMN WEDEN IX, ET AL., Respondents, v. SAN JUAN COUNTY, ET AL., Appeilants 13% Wn.24
€78, [No. 6477¢-3. En Banc.] (159%8)

4 pxhibit nu=ber 3

' one CPP “framework® of .210(1) ig tc ensure the consistency (required by .103} of
the cosprehennive plann of cities and counties that have cpemon borders or related
regional issucn. [Snogualmie, 2J04c, FDO, p. 8]

The City muast adhere to the plan azendaent process get forth in the CPIs.

Citing King County v. Friends of the Law, Wash. App. (19%8). {Pirerese, 2302, 3/27/30

Order, p. 4) alao, in RE: the consolidated NHIP I and Moyer proceeding CPSGMHB FDO.

" «p jurisdiction which creates overlap or conflict with a CPP should not benelit lzom
ite dieregard of the law*. Cite, CPSGMHD cane,
(Newcastle v. Renton, 73126, FDO, p. 10)

" pxhibit 5.2
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Counsel exacerbates already complicated lssues and assistn and thwarts or &

circumvents comprehensive environmental regulations.™ Sk

Judiclial interpretationn of Law are also rendered unelesn in the face of the

pelicy met forth in 43.21C provisicns outlining the responsibilities for all }’Fﬁ}f;ﬁ'

agencies of the State to use all practicable means consistent with eosential ) S

considerations of State policy to fulfill the responsibilities of each 'mxfifﬁ.;ﬁﬁhy.“f

generation as trustee of the environment for succeeding generations.™

" sa qurisdiction which creatas overlap or conflict with a CPP should not benefit frosf Eanaie bttt 2

its disregard of tha law®. Cite, CPSGMHB case, [Newcartle v. Renton, 7126, FDO, p. 10] r,{_ "q;Jg;i'vgfof

" J, T. CHRCDUCK er al., Respondenta, v, : Taly At e e,
SNOHONISH COUNTY et al.. Appellancs 70 Wn.2d €50, [No., 41145. En Banc. Supreame Court. 30, L) ﬁ}ﬂeu

ftating, *The initial imposition of zening regulasion cempels the highest degree of 1_“ e 'q{ﬁfé'
public trust upon the governmental processen bringing about such and action”, 'fﬂ- . NG
Parkridgw, et al, Respondents, v. The Clity of Seatrls, st al, Appellanta. 089 Wn.2d (9] ' i oL
454, 573 P.24 15% “A rezoning action taken without the support of credibie evidence {n '
arbitrary and capricious®. *The necesoary relationship to the public interest will not
be presumed in A rezening”. “In coneldering the evidence, the court noted chat (1) .
there is no presumption of validity favoring the actien of rezoning; (2) the -f}m,y- : TR
proponents ©f the rezone have the burden of proof in demonstrating that conditions PN AR T O & e DD L.
have subatantially changed since the original zéning; and (3) the rezone must bear A R e D
a substantial relatiomship to the public health, safety, morals and welfare®, T e e
SCROFIELD v. SPOKANE COUNTY 96 Wn. App. 581 (1999) paying, [4) We are guided by SRR T
general principles. (1) Fo presuspticon of validity favoring rezoning exists. (2) s Lt
Rezone proponents have the burden of proving that cenditicns have N
changed since the original zoning. (3) A rezone must bear a substantial relationship
to the public health, safety, morals, or welfare. Rt 2
Citing, Citizens for Nount Vernon v. City of Moust Vermon, 1)) Wn.2d B61, 874-75, 947 ARTREAA S
P.2d 1208 (1997) citing Lutz, B3 Wn.2d at 57)-74. PR e
“Spot zoning i9 & =oning action by which a smaller area ip singled out of a larger el o A 4=l
area or district and specially zoned for a uae classification tctally different from, iy 2y Rt e ey
and inconaistent with, the classification of surrounding land and not in accordance il : :f};_
with the comprehensive plan®. Lute, 83 Wn.2d at 57)-74 : ﬁﬁ':ﬁ,hifn
{citing Saith v. Skagit County, 75 Wn.2d 715, 741, 453 P.2d 032 (1969)). Plerce v. e
Eing County, €2 Wn.2d 324, 3862 P.2d €28 (19¢)); and Btate ex rel. Miller v. Cain, 40

Wn.2d 216, 742 P.2d 505; Save a Neighborhood Environment v. City of Seattle, 101 Wn.2d 3 R At
280, 286, €76 P.2d 1006 (1984). cited with approval, Frofessor Richard L. Settle. He Sy

wrote in WASHINGTCR LAND USE AND ENVIRONMENTAL LAW AND PRACTICE, *The vice of "spot ke R R
zoning® is not the differential requlation of adjacent land but the lack of public ’.; i ﬁlt]__.w J
intereet justification for such discrimination. In considering the validity of this i AR A
amend=ent the court first asked of itself the following questions: A T
*Do we have here a opot zoning?® iy ; e
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' ||That  is blatantly in disregard of the GMA™ pBur ig perfectly acceptable, nol
4 ||are all of the evidence exhibivs.™
k.
4 [|*18 it spot zoning of such a character as to be deemed an arbitrary and capricicus
act?*
5 ||Then, in order to set the stage for ite answers Lo these questicns with primary
erphasic upon the second one that court quoted at length from several text writers
€ ||definitions of this term, and while saying:
*The concept of sjpot roning as an evil in the field of sunicipal growth is well
7 || recognized by neariy all authorities*.
"and it is the very antithesis of planned zoning”. Citing, 101 C.J.5., Zcoing § 4.
8 The court also maid, "A well supported statesent is also found in 2 Metzenbaue, Law of
Zoning. Further "Spot zoning® ls thought of as zoning not in actordance with a
9 comprehensive plan. but for mere private gain to favor or benelit a particular
individusal or group of individuale and not the welfare
of the coemunity as a whole, and thus in ef feet aranting by asendment, a special
10 exception from genoral regularions. *Spot toning® of this nature has been found
; unauthorized, diecriminatory, and invalid. Again, Rhyne, Municipal Law, chapter 32, p.
11 lle10, 825.° gmieh v. skagie County, 75 Mn.2d 715, 453 P.24 832 (19€9)
The evil sought to be remedied im not only actual biae, improper influence, of
12 |l tavoritism, but aleo the curbing of conditions which tend to create suepicicn and
misinterpretation, and cast a pall of partiality, impropriety, conflict of interest or
13 || prejudgment over the proceedings®. nce, J. T. Chrobuck st al., Res ats, v.
Snohomish County et al., Appellanta. 7% Wn.2d S0,
14
RV 15 || The mandatory and optional elements of a comprehensive plan must be consistent; the
SO policies within the varicus Plan elemente must work together, in harmony, and sust not
ANt %Q; b : 16 || thwart each other. Although the Plan identifies and designates future land uses, the
FAZELSS AR T , Plan itseltf does not directly regulate land uge. However, the Plan is raguired to be
S e TP X implasented. The Plan is izplemented through various mothods, puch a8 developeent
Pl s e AL b 37 regulations (e.g. zoning maps and code and other land development controls), and other
o A e ) : vy ieplementing techniques, such as fiscal measures contained in a jurisdicrion’s capital
LAY i 18 || expenditure program for infrastructure or road improvementcs or land acquisitions.
VR 3 Hithin many Flan elemente an inventory and asseopment of present conditions and needs
e , 19 ||must be discussed and identified. The ways to meet the identiffied needs must then be
) Vidy ; expresned in the form of map designaticna and policy statements. These polic
- Gk ks : 50 ||2Eate=ments and goals establish the jurisdiction’s strategy and spacific acticns to be
' 2, taken to mest the identified needs. The P'lan describes, graphically and in policy
‘ ' statements, a desired future cutcoms for o planning city or county. The Plan also
; 21 |{establishes, through cap deslgnations and policy statemente, the basis and direction
j_;_ to achieve that desired future outcome. The Plan‘e future land use map designaticns
ek 22 || indicate where certain land uses cutcomes are desired, the Plan‘e Folicy statements,
Y TRdre objectives and goals indicate how those outcomes Are to be achieved. [LINI I, C117,
AV ay [|27233/02 Order, at 5-6.)
| 24 1 WAC 242-02-€50 does not require the etrict application of the Waehingten
RFulen of Evidence in hearings before the Board. |¥orthgate, 1309, 11/6/9)
3 25 [lorder, p. 8] -
g Petitioner Response brief - 2p Wrad Micholsen
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concerned nhould know that even {f the retone o valid

capital facilities amendment for high intenaity urban development lso

neceggary '

That is very obvicus.”™ How can any one aid the applicant to achieve that
which would have been vold, had they collaborated and utilized the procedures

of the GMA and SEPA?' They want to adopt a capital facilities later, but no

requirement to reassess the

e

v =
. Nl L S e s o 1V T P A

-

are required to implement the Puget Sound Plan, it ip also their own
17

ey™ How can they deveiop a capital facilities element later

Warren and Mr, Shuler and the City staff, and for that matter anyons

(but it is not) a new

land use element if projected Zfunding falls

rt of meeting needs ie present.

the
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" pxhibic 5.7

' Any development requlations that attempt to implement such a fully
nan-coeplying corprehensive plan cannot atand as a matter of law during

™ The lack of a fully completed capital facilities plan is sore than a conceptual
ghortcoming - it is a fatal legal defect in a coeprehenpive plan.
sufficient caune for the Poard to find that the
companent of a plan violazes the regquirements of the Act. (Dremerten, 5339, FDO, p.

71}

the time of plan adoption
elevent is inextricabily linked to the land use element. The two must be conalstent.

The linkage between the two ¢lewente 16 what makes planning under the GMA truly

conprenenaive (l.e., coemplets,
ressctos, 51)%c, FIG, p. 77]

the period that the plan fails to comply with the Act. Regulaticns that
attenpt o implement and be consistent with a fatally flawed comprchensive

pericd that the plan fails to comply with the Act. Regulations that
e=pt to implesent and be conmniatent with fatally flawed comprehensive plan

in turn poisoned by the plan’s defects. |Bremerton, 533)9%, FO, p. 82]

It alone is
Jand use element and every other

All of the mandatory repuirorents of a comprehiensive plan muast be fully cosplete at
{Uitarions omitted) A cosprehensive plan‘e capital facility

inclusive, ccanected) an compared to pre-GMA planning.

Any developmant requlaticons that axtespt to isplement nuch a fully
ncmrpiyanq comprehennive plan cannot stand as a matter of law during

an are in turn poiscned by the plan‘s defecto, [Bremerton, 5)J%c, FDO, p.
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kill and harm Salmon.

gsocial and Econemic values have been unlawfully ignored.' Our water quality
and Salmon resodrce is very valuable cconomically, and the findinge and
argument with regard to water quality isprovement are clearly erronecuz Lo a
great degree, asphalt paving and vehicles are a major cause of environmental
and aquatic degradation; that is the woriginal and uncontroverted fact

applicable to this case.* That plan and requlatlons they have is going to

" wgr is clear that the legislature intended that environmental valuec be

given full consideration in government decision raking, and it isplemented

thin policy through the procedy a3} provisions of SEPA which epecify the

nature and extent of the information that must be provided, and which require

ite conaideration, before a decisicn is pade, Seo loveless v, Yantis, nuj. . at 164;
Eaastlake Community Council v. Roancke Ampoclates, Inc. , BUpta at 487, $%0; Stespel
v. Department of Water Kesourcea, pupra at 117-18; Juanita Bay Valley Cosmunity
Asa'n v. Kirkland, supra at 63-65. Generally, the procedural requiremente of SEPA,
which are =merely degigned to provide full environmental infarmation, shoul@ b
jnvoked whenever more than a moderate effect un the quality of the environzent in &
roaponable probabilivy.

Geo City of Davis v. Coleman, 521 F.2d 661, 673-74 & n, 26 (sth Cir,)

t «gparm water runoff ims one of the mast significant sources of watar peolluticon
{n tha nation, 4 at times cosparable to, ${ not greater than, contazination from
industrisl and sewage sources®, i

See, EKnvironmental Dafenass Center v. USEPA. )19 F.)d 190, *4 {%th Cir. 2601)
{internal quotation marks and citations omitted)

sthe volume and quality of storm water digcharges asgoclated with industrial
activity will depend on a nu=ber of factors, including the industrial
activities occurring at the facility, the nature of precipitation, and the
degree of surface impervicusness. Rain water may pick up pollutants froe
structuren and other surfaces ao it draine froe the land. In adaiticon, BOUICES
of pollutants other than storm water, puch am illicit conneftione, epills, and
ather improperly dumped materiala may increaee the pollutant lGads discharged
from separate storm sewers. The sourcen which contribute pollutante TO sTOS
vater discharges differ with the type of industry eperation and facility-
speclific features. For exa=ple, nir emispions may be a significant scutce of
pollutanth at nome facilities, material ntorsge operations may be ieporrant ac
different operations, while other facilitieo may dipcharge storm water
asnocinted with induetrial activity with relatively low levels ol pollutants.
The most extensively studied storm water dipcharges have been thoee {ro=
residential and commmrcial areas (urban runoff) . Evaluating these dischargezd
will provide a atarting point or understanding the pollutants that can be
expected in gtorm water dinchargen avsociated with industrial activivLy.

etitionery Regpons r .
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King County was compelled to adopt the BHP?n 8o urgently nunduﬂ to protect

the pensitivities of Pish and wildlife habictat® But it lppﬁur: fhnt_!nr the

Kokanee, that ruling has come too late, ™ ﬁr. Hirrun cantendn thuf will
protect thn fish later oo that they do not have to change their requlations

again'® Renton agreed during the adoption of the CPP but now acts

inconaistently.

Fany stors water discharges are expected to contain the pollutants typically
associated with urban runoff, aleng with additional pollutants that resul
from the specific industrial eperaticns of the facilicy=", -

58 Fed.Reg, 61,146, at 61,153-54 (Nav. 12, 1591) (citatlons omitted).

“Storm water runoff from lands modif{ed by human activitien can haim surface water M SR
Fesvurces and, in turn, cause or contribute to an exceedance of water quality : F-‘~;Iﬁvﬂi“h=~"ﬂﬁf

o '. f
.-.r‘r“:-"j"w A

standards by changing natural hydrolegic patterns, accelorating stream flows, f%f#~*}5'éhﬁ-wﬁﬂ i

N e

destroying aquatic habitat, and elevaring pollutant concentrations and lcadings. Such ) nf'E;{“fl5L£%%§ﬂﬁ

runoff may contain or mobilize high levels of centaminantn, such as sediment, gy I

-

suspended solids, rutrients (phosphorous and nitrogen), heavy metals and other toxic T S T A
pollutants, pathogens, toxins. oxygen-demanding mubstances forganic material), and el B e M
{icatables. After a raipn, storm water runoft carties these pollutants into nearby
Wtrea=s, rivers. laken, ecetuaries, wetlands, and oceans. The 2 higheut concentraticns
of these contaminante cften are concained in .firet flush. discharges, which cccur
during the first major storm aftrer an extended dry pericd. Individually and combined,
these pollutants izpair water quality, threatening designated beneficfal uses and
causing habitat alteration or destruction.

64 Fed.Reg, 68,721, 68,724 (Dec. 8, 1999)

A
Al bt B

e

ey

R |

#

o van such, the BMPs should imaedintély apply to any all dischargen that are subject
to the permit. 1In order to further insure thie result, King County should move
expediticusly without any further delay to enact an ordinance adopting the Surface
Water Desian Manual and do #o no later than February 1, 1998. Based en the foregoing
ruling, the board enters the following ruling,

IT IS WEREBY ORDERLD that Summary Judgment ip granted consimtent with the foregoing

ruling; cite, Save Lake Sasmasish, v, Eing County PCHE NO. 97-127

i

" Exhibiv 5.8

" Exhibie 5.2
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VI. CONCLUSION
'l"_li;"-iilutn 6-1;"'f'._‘om:':rﬁ_hun'iwe:plnﬁriihﬁ;- zoning, develcpment :ﬁegulut_!ﬁni T_nnrl. .
iq;ﬁqaw_ of the EIS _ii'a ﬁrmrifhﬂnr& .th‘lll erd'min prbciedlng.a_!muld

ﬁvg'fnﬁud i!nr tnnnlutiﬁn of the issues and bnﬁﬁd upon the facts of record

.I'.’r
%4

-:Er:'e
b n el

s’

-tl_ﬁt_:'_ juntit‘r"lfrimuﬁ relief 'in-my favor. It ;hou_id not be dhpo:e_d.nf; i

S =

e

|

T

wl r.hnur. the échﬁﬂu_lp'r.l huring._'; The Intervener or city has not ;p;wé;! mr
u:t that Ij!llt-if-;iﬂ-l r._.lhminhl-.'.' - I |
However, Petitioner hac proved enough.' And can now be guntcd'rgl:itt.“

The _'_u:t-l show r._he l?h-tynthl 1ncnmigtem:iu bq:“-ah tlu; QPP and . ;he ctﬁy_
'i_l;ln'r:,_' or the 'hi.lure' of ‘the plty to .lnplﬁmﬁt tﬁe Plan. "mtré are

quﬁ:imti’nl' jrregularities and violations of Washington Lave .”

" gummary judgment ie a procedure available Lo avoid unnecessary triale on tormal
issues that cannot be tactually supported and could not lead to, or regult in, a
favorable outcome to the oppesing party. Jacobsen v. State, B9 Wn, 24 104, %65 P.2d
1152 (1977} ' : e ary 1 1 e : Rh

- Tﬁu_'pirw_ epoving for summary judgsent must show that there are no aonuine issues of
material fact and the moving party i9 entitled to judgment as 8 matter of law. _Maguls
v. Benton Pranklin Title Co., Ime., 131 Wn. 2d 171, 382; ¥30 P, 2d 37 (1957 :

S
R

" gummary judgsent may be g'uug:nd where there are no genuine issues of material fact,
and the law mupporta the mtinn..’ﬂﬂ: 245-02; Civil pules for Superior Court("CR®)  ©

%6 (c) . , : : : S

FET S

'_‘;’_..ia L)

" s7he Board may also grant relief to the non-moving party®. See, M"—E—-"—M
of Revenue, 120 ¥n.2d 357, )65, 841 P.2d 752 (18$2) . There azre no genuine issues et
material fact. :

11" susmary judgment is appropriate when the only controverey invelves the moaning of
| seatutes, and neither party contests the facts relevant o 8 legal determinatien.
Rainier Nat'l Pank v. Security State Bank, 59 Wn. hpp. 1€1, 164, 796 P. ad as}{1990),
teview denfed, 117 ¥n. 24 1004, 815 P.2d 266 (16511 . XY,

: . :
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The _P_roperty is to 'h-e utilized ¢tor manufacturing and industry for the

foresceable future, which is undinputed," Any normal person of reasonably

—
s,

good and noimal 1nﬁulligencn knows that nmthinﬁ lhldy io _gning__nn' here

then. The city and Ii_:unr:ner move dispositively for oummary dismissal," The
EIS ia lmdequatﬁ ag a ﬁ:at.ter of Law but a reascnably thorough discuseion of
the probable l.‘lgﬂlﬂtlﬂt adverse impacts that will result from this proposal
that are ..ln dispute,” Again, the City hao failed to effectuate the
commitment to realize the requirements of the Puget Sound Plan to protect
water according to the CPP. That plan must be carried out uccdrding to
requirements for cal.lnbo.nclnn and coordination.

.'rhn rnh:ian.ﬁip .betueen -82.02 RCW and 36,70A.070 has  been cluﬁrly
uuhlt:h:d_ hy.' _thu' legislature, and 1 understand that pant -.dz_:_luinnn
reglrdin'g B2.02 RCW are aotill standing, which in why 1 urge fhu ﬁeard to
r:nnulder. thlt_. the uudihputud fact that cumulative impacta may nnlg be

addreaged with 'cmtﬁrehanniva Planning and development regulations:™

" A material fact ina pummary judgment proceeding is one that will affect the outcose
under %he governing law. Eriks v. PDenver, 118 Wn.2d 451, 456, B34 P. 2d 1207 {19%2)

* The trier of fact must construe the avidence and consider the material facts snd all
Feasonable inferences therefrom in the light most favorable to the nonmoving par.y.
Neatharbee v. Custafscn, ¢4 Wash. App. 128 (1992); 822 P, ad 1257,
ﬁ_—-ﬁ

" The Suzsary judsment procedure is designed to eliminate trial if only questions of
law remain for reacluticon. Eriks v. Desver, 115 ¥n.2d 451, 456, 824 P. 24 1207 {1992).
m % N
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* When a judiclal cenclusian of the past which established a public policy comes
sgain, accepted Agnumptione should be reexamined in the light of current conditions
and thinking., Plerce v. Yakima Val) Memorial HNomp. ABs'n, 41 Wn.2d 162, 260 p.2d
765 (1953) The factors upon which public palicy is baved are not static but charge as
looking at things change; public policy sisply meaning that
Agency in determining what acte are unlawful or undesirable
as being injurioun to the public or contrary to the public geod, AT P
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Ask for the ‘City to carry out the meacures that were outlined within

resolution #3100, Lhat is how it im ‘construed in WAC 365-195.% Thﬁf:_ are

-

;ndltnry requirements left out of the ICItjr Capital facilities element.”

There iti_ eqruf: in the capacity prashgptlanl in the Els.ﬂ That ~ﬁlgh
1nfunlity uiblq_davélnﬁment nndhrntgil would pour pollution thruﬁgh ;hn.ls
untrnntéd' stﬁm' water nﬁthlll. John'no Cruu-k, ln& quhuqu_qntly into lake
Washington and important Salmon habitat, unjustifiably without ﬂll;ﬁll}?ﬂ of

what ‘will happen without the needed BMP's (factual adoption ut-ﬁrdiﬁlncell

“An ad=inistrative construction of a statute is particularly persussive if it in
rearly contesporanecus with the enactment of the statute and the Legislature has
amended - the statute without disturbing the agency's interpretation. Asarco,
Inco ted, Res ent, v. t Sound Alr Pollution trol _et al
Appellants. S1 Hn. App. 49, 751 P.2d 1229

<2 (3) A capital facilities plan element consisting of: (a) An inventory of

existing capital facilities owned by public entities, showing the locations and
capacities of the capital facilities; (b} a forecast of the future needs for such
capital facilities; (z) the propceed locations and capacities of oxpanded or new
capital facflitien; (d) ot least a six-year plan that will finance auch capital
facilities within projecred funding capacities and clearly identifles wources of
public money for euch purposes; and (e] a requiresent to reansesn the land une element
il _probable fundira falle short of meeting existing needs and to ensure that the land
use elesent, capital facilities plan elemont, and financing plan within the capital
facilities plan element are coordinated and consietent. Park and recreation
facilities shall be included in the capital facilitvies plan element.

"' All of the mandatory requirements of a comprehensive plan must be fully cemplete at
the time of plan adoption. (Citations omitted! A comprehencive plan‘s capital facilicy
clenment io inextricably linked to the land use vlement, The two muet be consistent.
The linkage between the two elements is what makes planning under the GMA truly
comprehensive (i.e.. coeplete, inclusive, connected]l as compared to pre-GHA planning.
[Bremerton, 5339%c, FDJ, p. 717

The lack of a fully completed capital facilities plan is more than a cenceptual
shertcoming - it io a fatal leaa)l defect in a comprehensive plan. It alono ie
sufficient cause for the Noard to find that the land use element and every o' ner

component of a plan violaten the reguirements of the Act. |Bremesrtoa, 53192, FDO, p.
77}

Petitioner Reeponse brief - 44 srad Mickolew
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They never mentioned within the enumsrated ordinances or the EIS; they !

falled Lo respond to the Petiticen: or anywhere in the record that they would
be discouraging industrial and manufacturing activity on the site." That :

would thwart the rules of the board and GMA and SEPA. They did not pass that : =

iegislation, or advance notice of the pending change; I wanted to know the it
ancwer to the Petition; 1 should have had a OMA right to notice for the ,

formation of Statement of issuen; but City deferred notice so that I could

not franme the insues; I do not dispute that they could attempr it, it ip

just that they can not attempt it without notice that im the way they want |

to proceed."

** 1f a local legislacive body wishes to make changes to the draft of a TR Ry SR SRS

proposed cosprchensive plan that, to that point, has ostennibly gatistied the public e VRGOl 05 D
participation requirements of RCW 36.70A.020(11) and ,140, it has the discretion to sl St :
do so. However, if the changes the legislavive body wishes to make are subatantially # wriirs i} IR Y
different from the recommendations received, ite discretion la contingent en two 3l W e |
cenditicna; R e ‘

(1) that there is sufficlent information and/or analysin in the record to support the T, dht e S AN
Council's new choice (e.qg., SEPA disclosure was given, or the requisite financial (I S
analysis wam done te meet the Act's concurrency requirements); and (2) that the D Ay

public has had a reasanable opportunity to review and comment upon the conte=plated : _ il
change. If the first condition dros not exist, additional work is first required to ] ARt |
Support the Council's subsequent cxercise of discretion. If the second condition doeg Bel ko
not exist, effective public notice and reasonable time to review and comment upon the Raptan D=0
substantial changes runrt be afforded to the public in order to meet the Act'eo T o e
requirements for “early and continuous® public participation pursuant to RCW _ % _
36.70A.140. see, AR e
[NSDF I, 4316, FDO, pp. 76-177 r:.{ﬁ,;f,_aﬁ.x V.

s

T
#
-
-
!

"' *The GMA requires a juriediction to provide notice and the cpportunity for public b T e
participation, either prior to, or after, any CMA action - the adoprion or asendment At i R
(permanent, temporary or interim) of comprehenpive plans or implementing regulations. PR T
The GMA i3 clear; a jurisdiction must always provide the opportunity for public e oy
participation, including notice*. [MeVittie V, 0316, FDO, at 28.) y N e R e

"A jurisdiction may not bar GMA public participation standing by not providing notice

er the opportunity to participate at any time, either prior to, or after, adopticn of bl e A S
an amend=snt to a GMA Plan, dn-.rnlgr_uem requlation or other related GMA document. 1f f i _'-,_r'

no notice or opportunity for public participation is provided {or a GMA action, a R _
petitioner may assert GMA participation etanding pursuant to RCW 36.70A.280(2) (b)=. PR D S
(Nevitede V, 5316, FDO, at 29). S ]
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<public notice is at the core of public participatien. gttoctive notice iz a neceasary

and essentisl ingredient in the public participation process® . [MRECO, 8335, FUO, at

%‘-“k :'!':'JL;.. o R ‘;l. ' ¥ ; -

:_',:f,ﬂ, AR WERRTRE i : -potrice ie reasonably related to public participation. pafping concernd about a local
s g gawrm:t'n'puhltc participation proceas {m putlicient tO challenge the
jurisdiction’e notice procedures before this Board. [(WRECO, B335, Fro, at €.}

stne Act mandates that the public must have an opportunity to be heard and

comment before an "1_1th_hour' change Ithat is not within the excoptions of ROM
36.70A.0351(2) (D}] io adopted as part of cosprehensive plan®. {Radabaugh, 002, FDO, at
151:' -

*The public participation goal ROM 36 .70A.020(111) provides an usbrelle under which
all the GMA public participation roquirements fit. It articulates a prenium on !
involving citizoens in the entire GMA planning process: and specifically esphanizon the
{mportance of public part icipation for compretensive plans and development :
regulaticns®. [Ncvittie V, 0316, FDO, av 16.1

A jurisdictica must provide notice and the opportunity for the pmnt Lo 'ptrtlciﬁut-'
prior to adopting any G plan or amendment to that plan. [n:wtu- v, L3116, FOO, at
:5-‘ i g

L

¥hen & chanjge [amendment] i€ pubstantially different tros= the prior dulg:nltiun. the
public needs a reascnable oppertunity to cosment. (Vashen-Maury, SICEC. FDO, p. %81
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As I hlve.uhuﬁh. it is unf-g-nnahlt to net sustain the rnqud;t_!nr rulinf.

'thn-nls-ippenl, gsome of the iscue mi?tte-ﬁnnrgu;‘nnd ﬁhnn the :nﬁpruﬁnn:ivn

plln'u:dnuuic_devulnﬁntnt element hecanﬁl connistent, the other issues are

the iswuen Il:§@ﬁ91nd En skirting them, ¥ﬁn proceus would prn:ied canlly and
without the need for a motion tnf disminsal, h.dﬁmﬂﬁntrltlﬂn that the
Pr;Pﬁlil.il cnﬁniu;qn: uith cPP, SEPA, uﬂa; aﬁd Legal rnﬁulrgqénti might
dlnfuca of the insuecs. This is :pot.zuning outright. There are ﬁany GMA
ig?nnuiituncign-lnd failures, and uncnntrnvir:ud facts. They ﬁnve.nnt
inzludqd the B?lt'h#lillﬁlﬂ.ﬂcitnﬁﬂ- Thq Chpitnl Facili;;nl Plin-and Impact
fee urdinnnﬁan afu :uvcitlf_lncking in GMA cunuluﬁenﬁy. A nenand‘p;'
&ge;afatiﬁn of lnv;lidity gshould ensue, as opposed to a dismissal of :ﬁaie

legltimate ﬁaa,inqunl. It 1i_nnu ripe and necesnary. SRR ; ]

pated this 29"* day of March, 2004

Respectfully Submitted,

All of the {ssues are properly before this board, depending on the outcome of

lpprupriatg._lz_;hn Cicy Rﬂgpdndent and Proponent Intervener would respond to

Brad Nicholeon

2300 N.E.28th Street
Renton, Washington 9805
Rrade2’ahormall .cam
(425) 445-0658
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__ CENTRAL PUGET SOUND
2 GROWTHMANAGEMENT HEARINGS BOARD
10 STATEOF WASHINGTON

et 3 NEJIDLSO_N, NO. 04-3-0004

A Petitioner, REBUTTAL BY THE CITY OF
i T e | RENTONTO PETITIONER'S
e R RESPONSE AND BRIEF TO
e i TR SRS DISPOSITIVE MOTIONS FOR
15 CITYOFRENTON, DISMISSAL

P ey o
b o
' !9 - . 1 -

20
zt
22
23
2o 5
25 st forth in petitioner's Statement of Issues.

SR lm-ltupondcm.

L i)
, m City of Renton (Renton) requests that the Board dis:nias all of petitioner's issues

£ 228,
At
) e SV R A |
_REHI‘DN*S REBUTTAL TO PETITIONER'S RESPONSE :

& BRIEFTO DISPOSH‘!\'E_ MO'_I‘tONS FOR DISMISSAL - |  WARREN BARBER & FONTES, PS.

ATTORMITS AT LAW
AT WL S TREET - FUVLINTNS M e

IR, ey
Finwy Mlll-'l»"ihl' ® FAN RPN FVN Sale
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i ARGUMENT
1. Petitioner’s response bricl fails to answer the legal arpumecats of Renton
and Bocing,

Before the Board's deadline of March 15, 2004, both Renton and Boeing filed
dispositive motions to dismiss cach and every one of petitioner’s 21 issues. The motions
are primarily based on jurisdictional grounds (non-GMA issues, standing, limitations, etc.)
and the general frilure of petitioner to cite facts or law that suppont his issues, In answer,
petitioner has made po response to the arguments made by Renton and Boeing, but rather
heads in o completely new direction, adding new issues and new exhibits, all without keave
of the Board, and all withoul citation to his previously stated 21 issues. Petitioner’s
Response Brief is a response in name only, as it doesn't respond to any of Renton or
Bocing's lega! arguments.

Petitioner sct this case in motion and established the issues he wished 1o have argued
before the Board. And yet, his responsive brief is totally devoid of citation to any of those
issucs. Petitioner chooses to ignore his 21 legal issues but argues new issues, apparently in
support of a motion for summary judgment. Each pleading by Petitioner seems to open new
1ssucs and new lines of argument.

The Board and the respondents should not have 1o sift through petitioner’s
pleadings, attempting to guess what issue is being discussed, when the rules clearly require
citation to the issue as part of the text, WAC 242-02-570(1) states as follows:

A petitioner, or a moving party, when a motion has been filed, shall submit a

bricl on cach legal issuc it expects a board to determine. Failure by such a

party to bricf an issue shall constitute abandonment of the unbriefed issue,

Briefs shall enumerate and sct forth the legal issue(s) as specified in the
prehearing order if one has been entered.,
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i mm Bocing mw this sule ad cted 10 each of the 21 mw L
mpplled hgnlnrgmmsnhy cnch shnuld b dlbuisnad. Petitionss has clwscn e |
dmnwdﬂumhaﬁmmemwmﬂmhmmmdmwmmﬂ,m
~"The Boand shouk! not be in the position of ifling through the many pages of
_'mhﬁ'sm#c&gm;mnfm“mgmm.ﬁhgﬁwuidmppon
any portion of the petition. Rather, petitioner bears the burden of making his point clearly,
My.mdﬂhmﬁtemlonm«iﬁchplmﬂmwm :

| mmmmmmm field of battle and, since petitioner has offered
no mmningﬁ:l resistance to Hneina and Renton, their m'm«_: mm ludlmm |
petitioner’s 21 isues must be gramed infull, el

2. Petitioner’s mqmm fails to cite to the Revised nmx to the Record.
Mpmol_'-'tﬁispmeeedhg.' . anmiﬁmmmlwuﬁ_;_w.
Ind:xlnlhcltmgﬂ, '. : | | '.

O page 12 of Petitioness response, he lists exhibits, without any refercnce to the
Amended Index to Exhibits. ~ As part o his list of exhibits, Petitioner lists 12 exhibits that
he indicates ae attached to his responsive brie€. However, the brief served on Renton did
mlmmmynflhmcxhibﬂs,ummm =
| With nm_ﬁﬁ topteparu n-.huttnl to I'etiliune_:‘s response, and witlﬁul access 1o
mw'mn-a_immwru'r"mwamnﬁmimn proffered exhibits are
ﬁom;&@lhﬂuﬁd?ﬂ@fdw_&m'ﬁmmoﬁphurp;nﬁmurtm:
Remnl. It shuuld bcunmccssary for Rl:nlnn. Bocing, or the Board to spmdtum and
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resources 1o do the job that is petitioner's, in the first instance. Petitioner's failure to
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g Party. All of petitioner’s exhibits should be rejected and those parts of the responsive brief

: JI-L_:.:_!H_?I.. ...

g based upon those exhibits should be ignored,

g
’fﬁ,z
S
22

6 3. Petitioner has falled to follow correct procedures to ﬂp[lm
_ Record. - |

8 Petitioner’s list of exlibits, page 12 of petitioner’s responsive bricf, contains exhibits
g not containcd within the Amended Index to the Record. The procedure for supplementing

10 the record is sct owt in WAC 242-02-540:

1" New or supplemental evidence. Generally, a board will review only the

12 record developed by the city, county, or state in taking the action that is the
subject of review by the board. A party by motion inay request that a buard

13 allow such additional evidence ns would be necessary or of substantial -~
assistance to the board in reaching its decision, and shall state its reasons. A

14 board may order, a1 any time, that new or supplemental evidence be

5 provided.

16 Petitioner failed to move to supplement the record and cannot simply add new i
17 exhibits (0 a response brief. Not only did petitioner not properly move 1o submit the new o

18 exhibits, be did not submit those exhibits in time for Renton and Bocing to study and

19 prepare objections, and he didn’t attach the exhibits to Renton or Bocing’s copy of his
20
21
22

23
24 The proposed new exhibits should be rejected for failure 1o timely move (o

response briel. Renton and Boeing may guess as to the contents of these :xﬁiblts, and may
be able {0 resurrect some of the information from their files, but that effort should be

unnecessary il petitioner had followed the rules.

25 supplement the record and as copies were never provided to Renton or Bocing."

26

27 ' Renton did stipulate 1o the admissibility of the Hearing Examiner's decision on Petitione's (12 lenge to the
adequacy of Renton's Environmental Impact Statement, Renton presumas that the Hearing Paamina’s
28 decision is the decision referenced in List of Exhibits No. 5.12 on page 12 of Petitioner's responsive toel,
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